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STATUTE OF FRAUDS. 


PART PERFORMANCE. 
PART II. 


We are now to consider what shall be deemed a sufficient part perform- 
ance to withdraw the case from the operation of the Statute of Frauds. 

Now in the first place, payment of the price, partial or total, will not 
be so; for there may be a restitutio in integrum, that is to say, the 
money may be paid back and both parties restored to their former situa- 
tion. Upon this point the remarks of Lord Redesdale * have been held 
conclusive. “ It has always,” said that learned judge, ‘“ been considered 
that the payment of money is not to be deemed part performance to take 
a case out of the statute. Seagood v. Meale, Prac. Chan. 560, is the 
leading case on that subject. ‘There a guinea was paid by way of ear- 
nest, and it was agreed clearly that that was of no consequence in ease 
of an agreement touching lands. Now, if payment of fifty guineas 
would take a case out of the statute, payment of one guinea would do 
so equally ; for it is paid in both cases as part payment, and no distinc- 
tion can be drawn. But the great reason why part payment does not 
take such agreement out of the statute, is that the statute has said, 
that in another case, namely, with respect to goods, it shall operate as 
part performance. And the courts have therefore considered this as ex- 
cluding agreements for lands, because it is to be inferred that when the le- 
gislature said it should bind in the case of goods, and were silent as to 
the case of lands, they meant that it should not bind in the case of lands. 
Payment of money is not part performance, for it may be repaid, and 
the parties will be put as they were before, especially if repaid with in- 
terest. 

Neither will acts merely ancillary and introductory, as delivering ab- 
stracts, preparing conveyances, going to view the estate, and making 
surveys, valuations, &c.,t although each of these acts are necessarily 
attended with expense. 





* Clinan v. Cooke, 1 Sch. & Lef. 40. 
+3 Ves. 39, note. 
VOL, VI. 19 
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The fact of possession in pursuance of a parol agreement may be 
viewed ; first, with reference to the vendor, and secondly, with refer- 
ence to the vendee. 

As to the vendor, if he deliver possession to the vendee, this is a part 
performance by the vendor which will bind the vendee. 

So asto the vendee, if he take possession in pursuance of the con- 
tract, this is a part performance by the vendee which will bind the ven- 
dor ; but if the vendee enter into possession wrongfully, it will not avail 
im, for the vendor will not be bound. 

Where the vendee has not only been put in possession in pursuance of 
the contract, but has expended money in building, repairs, or other im- 
provements, it would be inequitable to permit the vendor to plead the 
statute against him ; for in such a situation if the parol contract were to 
be considered a nullity, the vendee would be liable to be treated as a 
trespasser, and his expenditure would not only operate to his prejudice, 
but would be the direct consequence of a fraud practised upon him by 
the vendor. 

In the case of a tenant, the mere fact of his continuance in possession 
will have no weight, for as observed by Lord Loughborough, “ The de- 
livery of possession by a person having possession to the person claiming 
under the agreement, is a strong and marked circumstance ; but the 
mere holding over by the tenant, (which he will do of course if he have 
no notice to quit,) would not of itself be sufficient to take the case out 
of the statute, or even call foran answer. But if he pay additional rent, 
the landlord must answer whether he accepted such additional rent on 
the foot of a new agreement, or on any other ground.* 

The act, says Lord Eldon, to be considered a part performance, must 
be, in its nature, almost necessarily done in pursuance of the contract. 
Thus, where repairs are stated, the court must be satisfied that they 
would not have been done if that contract had not been made.t 

To the same effect, but with greater amplitude of illustration, Sir 
William Grant, (in a case where it was contended that there was part 
performance by a tenant rebuilding on the faith of the landlord’s verbal 
promise to renew his lease,) held that to show a part performance it was 
necessary that the act should be one unequivocally referring to, and 
resulting from, the agreement, and such that the party would suffer au 
injury amounting to fraud by the refusal to execute it. But this was 
not the nature of the act here. For first, it was equivocal; secondly, 
it was such as easily admitted of compensation without executing the 
agreement. It was not an unequivocal act, for it would have taken 
place equally if there had been no agreement. The principle of the 
cases is, that the act must be of such a nature that if stated it would 
of itself infer the existence of some agreement, and then parol evidence 
is admitted to show what the agreement is. But this act would not 
infer the existence of an agreement, as it must have been done by the 
party either at his own or the landlord’s expense. Then was there 
such an injury as could not easily be repaired in any other way than 
by executing the agreeinent? No; for the money which he has 
expended he might recover from the landlord, if it was by the 





* Willis v. Straddling, 3 Ves. 381. + Exparte Hooper, 19 Ves. 479. 
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landlord that the espense was to be borne. The circumstance that the 
party may be obliged to resort to an action to get back his money was 
no reason for taking the case out of the statute. Lord Redesdale, in a 
case before him, stated his opinion that payment of money was not a 
part performance. Yet there the act could hardly be said to be equivo- 
cal in its nature, as the payment of a price pre-supposes a sale ; but the 
money may be repaid, and the parties are restored to their former situ- 
ation. This case, was stronger for the expenditure did not imply a pre 
cedent agreement. Suppose my tenant should set up an agreement for 
a purchase and get a witness to swear to it, and then offer as evidence 
of part performance his possession and cultivation of the land. Could 
that be deemed an act of part performance which would have existed 
precisely in the same shape, whether there was any agreement for a 
purchase or not ?* 

According to this doctrine the act must not only be unequivocally 
referable to the alleged verbal agreement, but it must be such an act as 
does not easily admit of pecuniary compensation. This shows how 
erroneous are some of the older cases in which it was held that pay- 
ment of the price, partial or total, amounted to a sufficient part perform- 
ance, because, although such payment be referable to the agreement, 
yet a restitutio in integrum, by repayment back with interest, is 
ample compensation. 





PRACTICAL POINTS. 


LIBEL. 
DEMURRER—PLEA OF JUSTIFICATION—WANT OF PARTICULARITY. 


Te following points appear to be new. ‘The declaration for a libel 
stated that the plaintiff sought admission into a club, and gave 
an entertainment a few days before he was to be elected; that on the 
next morning he bolted, and that some of the poor tradesmen had to 
lament the fashionable character of his entertainment—the defendant 
pleaded that the plaintiff did suddenly leave and quit the town without 
paying debts contracted by him with divers persons in the town, with 
intent to defraud and delay them, whereby the said persons remained 
unpaid. The plea was held bad for not stating the names of the persons 
alleged to have been defrauded.t In a similar case,t where the same 
plea was pleaded—the court held the plea bad, inasmuch as the libel 
imputed a fraudulent evasion of creditors, and the plea only stated some- 
thing which was not necessarily fraudulent and was not averred to be so. 





* Frame v. Dawson, 14 Ves. 387. +t O’Brein vy. Clement, 4 D. & L. 343. 
t O’Brien v. Bryant, 4 D. & L. 341. 
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H. S. Suprene Court. 


| Washington, December Term, 1847.| 


Before the full Bench. 


Perer G. Hoae et al, Puatntirrs 1n Error v. Jonn B. Emerson, 
DEFENDANT IN Error. 


[Error to the Circuit Court of the U. S. for the Southern District of New-York.| 


WRIT OF ERROR—ORIGINALITY OF SPIRAL SUBMERGED PROPELLER. 


Upon the allowance of a writ of error from the United States Circuit Court to the United States 
Supreme Court, where the amount of the verdict is not sufficient to make the same a mat- 
ter of right, the plaintiff in error is entitled to carry the whole case up. 

The originality of the principle of the spiral submerged propeller examined and decided on. 


Tis was a suit, brought in the court below by John B. Emerson, 
against Hogg & Delemater for making and vending the spiral propeller, 
heretofore called and known as the “ Ericsson Propeller,” in violation 
of the patent of the plaintiff, John B. Emerson, for a “ spiral propeller.” 
Two juries had rendered verdicts in favor of the plaintiff; one for 
$3500, the other for $1500; which, not being sufficient in amount to 
afford a writ of error as matter of right, the same was allowed by 
the court as “ reasonable,” under the 17th sec. of the patent law of July 
4, 1836. (5 Stat. at Large, 124.) 

The court, however, limited the writ of error to five points, as being 
those material and proper for review. 

Upon the argument of the writ of error, the plaintiffs in error raised 
another question and insisted that the patent was void, because the 
grant to the patentee was for “ an improvement in the steam engine,” and 
that it did not embrace a patent for spiral propellers, and that the sche- 
dule annexed to the letters patent cannot be resorted to in order to ex- 
tend the grant. 

It was proved on the trial, that the propellers constructed by the de- 
fendants were substantially the same as that claimed under the plain- 
tiff’s patent. | 

The following are the points indicated by the circuit judge, when 
allowing the writ of error, as proper for review. 

I. Whether the patent is void as embracing two or more distinct and 
independent inventions or improvements. 

Il, Whether the claim is for entire paddle wheels, or only for an im- 
provement. 

II. Whether the new is sufficiently distinguished from the old. 

IV. Whether the corrected drawing was properly allowed and filed. 

V. Whether the rule of damage was correct. 

The case was presented on printed arguments at the last term, and a 
majority of the judges who heard the cause, concurred in the opinion 
delivered. 
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F. H. Upton and J. O. Sargeant, for the plaintiff in error. 
F. B. Cutting and W. Q. Morton, for the defendant in error. 


Woopsury, J., delivered the opinion of the court.—This is a writ 
of error brought under some peculiarities which are first to be noticed. 

It comes here by virtue of the 17th section of the general patent law 
of July 4th, 1836. (5 Stat. at L. 124 p.) 

That section grants a writ of error from decisions in actions on patents, 
as in ordinary cases, and then adds the privilege of it “in all other ca- 
ses in which the court shall deem it reasonable to allow the same.” 
This was doubtless intended to reach suits where the amount in dis- 
pute was less than $2000, on account of the importance of the points 
sometimes raised, and the convenience of having the decisions on pa- 
tents uniform, by being finally settled, when doubtful, by one tribunal, 
such as the Supreme Court. 

The judges below, in this case, deemed it reasonable, that only a cer- 
tain portion of the questions, raised at the trial concerning the validity 
of the patent, should come here, and the record was made up accor- 
dingly. 

But the appellants contend for their right to bring here all the ques- 
tions, which arose in the case, and this is a preliminary point to be set- 
tled before going into the merits. The present is believed to be the first 
writ of the kind, which has given occasion for settling the construction 
of any part of the above provision; and therefore, without the aid of 
precedent, after due consideration of the words and design of the sta- 
tute, we have come to the conclusion, that the position of the plaintiffs 
in error, in this respect, is the correct one, and that when a court below 
deem it “ reasonable” to allow a writ of error at all, under the discretion 
vested in them by this special provision, it must be on the whole case. 

The word “reasonable” applies to the “ cases” rather than to any dis- 
crimination between the different points in the cases. 

It may be very proper for the court below to examine those points 
separately and with care, and if most of them present questions of com- 
mon law only, and not of the construction of the patent acts, and others 
present questions under those acts, which seem very clearly settled or 
trifling in their character, not to grant the writ of error atall. It might 
then well be regarded as not “ reasonable” for such questions, in a con- 
troversy too small in amount to make the writ a matter of right to per- 
sons if standing on an equal footing with other suitors. But we think 
from the particular words used rather than otherwise, that the act in- 
tended, if the court allowed the writ as “reasonable” at all, it must be 
for the whole case, or, in other words, must bring up the whole for con- 
sideration. 

We shall, therefore, proceed to examine all the questions made at the 
trial, which it is supposed are relied on, and are now before us on the 
original writ and a certiorari issued since. : 

Looking to the declaration, the action is for a violation of a patent for 
an “improvement in the steam-engine and in the mode of propelling 
therewith either vessels on the water or carriages on the land.” 

_ ‘The evidence offered at the trial was a patent for “a new and useful 
improvement in the steam-engine,” “a description whereof is given in 
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the words of the said John B. Emerson himself in the schedule heréto 
annexed and is made a part of these presents.” - 

In the schedule annexed is described fully what he says he invented, 
viz.: “Certain improvements in the steam-engine and in the mode of 
propelling therewith either vessels on the water or carriages on the 
land.” 

The first question arising on this statement is, whether the evidence 
proves such a patent as is set out in the writ, to have been violated by 
the respondents. 

If the patent is to be ascertained from the letters alone, or rather from 
what is sometimes called their title or heading without reference to the 
schedule annexed, the evidence is undoubtedly defective, as the writ 
speaks of a patent for an “ improvement in the steam-engine and in the 
mode of propelling” vessels, &c. therewith—while the letters themselves, 
in their title or heading speak only of a patent for ‘‘a new and useful 
improvement in the steam-engine.” But the schedule annexed and re- 
ferred to for further description after “ improvement in the steam-engine” 
adds, and “in the mode of propelling therewith” vessels, &c. 

It can hardly be doubted, therefore, that the improvement referred to 
in the writ and in the letters patent with the schedule or specification 
annexed, was in truth one and the same. 

Coupling the two last together, they constitute the very thing de- 
scribed in the writ. But, whether they can properly be so united here, 
and the effect of it; to remove the difficulty, have been questioned, and 
must therefore be further examined. We are apt to be misled in this 
country by the laws and forms bearing on this point in England being 
so different in some respects from what exist here. 

There, the patent is first issued and contains no reference to the speci- 
fication except a stipulation that one shall, in the required time, be filed, 
giving a more minute description of the matter patented. (Webster on 
Pat. 5, and 88: Godson on Pat. 6. app.) It need not be filed under two 
to a) months, in the discretion of the proper officer. (Godson on Pat., 
176. 

Under these circumstances it will be seen that the patent, going out 
alone there, must in its title or heading be fuller than here, where it goes 
out with the minute specification. But even there it may afterwards be 
aided and its matter be made more clear by what the specification con- 
tains. ‘They are, says Godson on Pat., 108, ‘‘connected together,” and 
“one may be looked at to understand the other.” See also 2 Hen. B. L. 
478. 1 Webst. Pat., R. 117. 8 D. & E. 95. i 

There, however, it will not answer to allow the specification filed 
separately and long after, to be resorted to for supplying any entire 
omission in the patent, else something may be thus inserted afterwards 
which had never been previously examined by the proper officers, and 
which, if it had been submitted to them in the patent and examined, 
might have prevented the allowance of it, and which the world is not 
aware of, seeing only the letters patent without the specification and 
without any reference whatever to its contents. 3 Brod. & Bing. 5. 

The whole facts and law, however, are different here. This patent, 
issued March 8th, 1834, and is therefore to be tested by the act of Con- 
gress ra. in force, which passed February 21st, 1793. (1 Statutes at 
L, 318. 
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In the 3d section of that act it is expressly provided “ that every in- 
ventor, before he can receive a patent,” “shall deliver a written descrip- 
tion of his invention,” &c.—thus giving priority very properly to the 
specification rather than the patent. 

This change existed in the first patent law, passed April 10th, 1790; 
(1 Statute at L. 109) and is retained in the last act of Congress on this 
subject, passed July 4th, 1836. (5 Statutes at L. 119.) 

It was wisely introduced in order that the officers of the government 
might at the outset have before them full means to examine and under- 
stand the claim to an-invention better, and decide more judiciously 
whether to grant a patent or not, and might be able to give to the world 
fuller, more accurate, and early descriptions of it than would be possi- 
ble under the laws and practice in England. 

In this country then the specification being required to be prepared 
and filed before the patent issues, it can well be referred to therein in ex- 
tenso, as containing the whole subject matter of the claim or petition for 
a patent, and then not only be recorded for information there, as the laws 
both in England and here require, but beyond what is practicable there, 
be united and go out with the letters patent themselves so as to be sure, 
that these last thus contain the substance of what is designed to be re- 
garded as a portion of the petition and thus exhibit with accuracy all the 
claim by the inventor. 

But before inquiring more particularly into the effect of this change, 
it may be useful to see if it is a compliance with the laws, in respect to 
a petition which existed when this patent issued, but were altered in terms 
shortly after. 

A petition always was and still is required to be presented by an in- 
ventor when he asks for a patent, and one is recited in this patent to have 
been presented here. It wasalso highly important in England, that the 
contents of the petition as to the description of the invention should be 
full, in order to include the material parts of them in the patent, no 
specification being then filed there, as bere, to obtain such description 
from, or to be treated as a portion of the petition and the whole of it 
sent out with the patent, and thus complying with the spirit of the law 
and giving fuller and more accurate information as to the invention than 
any abstract of it could. 

In this view and under such laws and practice here, it will be seen, 
that the contents of the petition, as well as the petition itself, became a 
very unimportant form except as construed to adopt the specification, and 
the contents of the latter to be considered substautially as the contents 
of the former. 

Accordingly, it is not a little curious, that though the act of 1793, 
which is to govern this case, required, like that of 1790, a petition to be 
presented, and the patent when issued, as in the English form, t6 recite 
the allegations and suggestions of the petition,” (1 Stat. at L. 321 p. 1 
sec. and 110 p. 3 sec.) Yet, on careful inquiry at the proper office, so 
far as its records are restored, it appears, that after the first act of 1790 
passed, the petitions standing alone seldom contained any thing as to the 
patent beyond a mere title: sometimes fuller and again very imperfect 
and general, with no other allegations or suggestions or descriptions 
whatever, except those in the schedule or specification. The only ex- 
ception found is the ease of Evans v. Chambers, 2 Wash. C.C. 125, in 
a petition filed December 18th, 1790. 
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Though the records of the Patent Office before 1836 were consumed 
in that year, many have been restored, and one as far back as Aug. 10th, 
1791, where the petition standing alone speaks of having invented only 
‘an easy method of propelling boats and other vessels through the water 
by the power of horses and cattle.” All the rest is left to the schedule. 
Other petitions, standing alone, are still more meager ; one, for instance, 
in 1804, asks a patent only of a “ new and useful improvement, being a 
composition or tablets to write or draw on ;” another only “a new and 
useful improvement in the foot stone ;” and another only “a new and 
useful improvement for stove making ;” and so through the great mass of 
them for nearly half a century. But the specification being filed at the 
same time, and often on the same paper, it seems to have been regarded, 
whether specially named in the petition or not, as a part of it, and as 
giving the particulars desired in it, and hence to avoid mistakes as to 
the extent of the inventor’s claim and to comply with the law, by insert- 
ing in the patent at least the substance of the petition, the officers in- 
serted, by express reference, the whole descriptive portion of it as con- 
tained in the schedule. This may have grown out of the decision of 
Evan v. Chambers, in order to remedy one difficulty there. Cases have 
been found as early as 1804, and with great uniformity since, explicitly 
making the schedule annexed a part of the letters patent. Proofs of 
this exist, also, in our reports as early as 1821, in Grant et al. v. Ray- 
mond, 6 Peters, 222: and one Ist Oct., 1825, in Gray et al. v. Odien 
et al. Peters’ C. C. 394: and 27 Dec. 1828, Wilson v. Rousseau, 4 
How. 649. . 

Indeed it is the only form of a patent here known at the patent office, 
and the only one given in American treatises on patents. Philips on 
Pat. 523. Doubtless this use of the schedule was adopted, because it 
contained, according to common understanding and practice, matter ac- 
companying the petition asa partof its substance and all the description 
of the invention ever desired either in England or here in the petition. 
Hence it is apparent if the schedule itself was made a part of the 
patent and sent out to the world with it, all and even more was contained 
in it than could be in any abstract or digest of a petition, as in the 
English form. 

We regard this mode and usage on this subject, adopted so early here 
and practised so long, as not proper to be overruled now, to the destruc- 
tion of every patent probably from 1791 to 1836; and this too, when 
the spirit of all our system was thus more fully carried out than it could 
have been in any other way. 

As this course however sometimes was misunderstood and led to mis- 
constructions, the revising act as to patents, in July 4th, 1836, changed 
the phraseology of the law in this respect, in order to conform to this 
long usage and construction under the act of 1793, and required, not in 
terms, any abstract of the petition in the patent, but rather “a short 
description” or title of the invention or discovery, correctly indicating 
its nature and design,” and “ referring to the specification for the particu- 
lars thereof, a copy of which shall be annexed to the patent.” And it 
is that, the specification or schedule which is fully to specify “‘ what the 
patentee claims as his invention ordiscovery.” Sec.5. (5 Stat at L. 119.) 

It was, therefore, from this long construction in such various ways 
established or ratified, that in the present patent, the schedule, or, in 
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into the letters themselves—not by merely annexing them with wafer 
or tape, as is argued, but describing the invention as an “ improvement,” 
a description whereof is given in the words of the said John B. Emer- 
son himself, in the schedule hereto annexed, and is made a part of these 
presents.” Hence too, wherever this form has been adopted, either be- 
fore or since the act of 1836, it is as much to be considered with the let- 
ters litere patenter, in construing them, as any paper referred to in a 
deed or other contract. Mosg descriptions of lands are to be ascertained 
only by the other deeds and records expressly specified or referred to 
for guides ; and so of schedules of personal property, annexed to bills 
of sale. Foxcroft v. Mallett (4 How. 378: 21 Maine, 69; 20 Pick. 
122; Phil. on Pat., 228.) Earle v. Sawyer, (4 Mason C.C.9; 1 Ves. 
& Beames 67, Fox, ex parte.) The schedule, therefore, is in such case 
to be regarded as a component part of the patent. (Peters’ C. C. 394, 
and Davis v. Palmer et al, 2 Brockenboro, 301.) The oath of Emer- 
son too, that he was inventor of the improvement, must, thus, be consi- 
dered as extending to all described in the schedule no less than the title ; 
and this is peculiarly proper, when the specification is his own account 
of the improvement, and the patent is usually only the account of it by 
another, an officer of the government. ‘Taking then the specification 
and letters together, as the patent office and the inventor have mani- 
festly in this instance intended that they should be, and they include 
what has long been deemed a part and the substance of the petition ; 
and the patent described in them is quite broad enough to embrace 
what is alleged in the writ to have been taken out as a patent by the 
plaintiffs, and to have been violated by the defendant. ‘They are almost 
ipsissimis verbis. And when we are called upon to decide the mean- 
ing of the patent included in these letters, it seems our duty not only to 
look for aid to the specification as a specification which is customary, 
(1 Gall. 437 ; 2 Stor. R. 621; 1 Mason, C. C. 477,) but as a schedule, 
made here an integral portion of the letters themselves, and going out 
with them to the world, at first, as a part and parcel of them, and for 
this purpose united together forever as identical. 

It will thus be seen, that the effect of these changes in our patent 
laws and the long usage and construction under them, is entirely to 
remove the objection, that the patent in this case was not as broad as 
the claim in the writ, and did not comply substantially with the require- 
ments connected with the petition. 

From want of full attention to the differences between the English 
laws and ours, on patents, the views, thrown out in some of the early 
cases in this country, do not entirely accord with those now offered. 
(Paine C. C. 441.) Pennock, et al v. Dialogue,(2 Pet. 1.) Some 
other diversity exists at times, in consequence of the act of 1793 and 
the usages under it, in the Patent Office, not being in all respects as the 
act of 1836. But it is not important, in this case, to go further into 
these considerations. 

The next objection is, that this description in the letters thus consi- 
dered, covers more than one patent, and is, therefore, void. 

There seems to have been no good reason at first, unless it be a fiscal 
one on the part of the government when issuing patents, why more than 
one in favor of the said inventor shouid not be embraced in one instru- 
ment like more than one tract of land in one deed—or patent for land.— 
(Philips on Pat. 217.) 

VOL, VI, 20 
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Each could be set out in separate articles or paragraphs, as different 
counts for different matters in libels in admiralty or declarations at com- 
mon law, and the specifications could be made distinct for each, and 
equally clear. 

But to obtain more revenue, the public officers have generally declined 
to issue letters for more than one patent described in them. (Renauard, 
293 p. Philips on Pat. 218.) And the courts have been disposed to 
acquiesce in the practice, as conducive toglearness and certainty. And 
if letters issue otherways inadvertently, to hold them, as a general rule, 
null. But it is a well established exception, that patents may be united, 
if two or more, included in one set of letters, relate to a like subject or 
are in their nature or operation connected together. (Phil. on Pat. 218-19.) 
Barrett v. Hall, (1 Mason C. C. a Moody v. Fisher, (2 Mason C. C. 
112.) Wyatt et al. v. Stone et al. (1 Story, 273.) 

Those here are of that character, being all connected with the use of 
the improvements in the steam engine, as applied to propel carriages or 
vessels, and may therefore be united in one instrument. 

Another objection is, that these letters, even when thus connected 
with the specification, are not sufficiently clear and certain in their de- 
scription.of the inventions. ; 

This involves a question of law only in part, or so far as regards the 

construction of the written words used (Reutgen v. Kanowrs et al. 1 
Wash. C. C. 168.) Davis v. Palmer eé al. (2 Brockenboro C. C. 303 ;) 
Wood v. Underhill, (5 How. 1:) The degree of clearness and freedom 
from ambiguity, required in such cases, is by the Patent act itself of 
1793, to be sufficient “ to distinguish the same from all other things before 
known and to enable any person skilled in the art or science, of which 
it is a branch or with which it is most nearly connected, to make, com- 
pound and use the same.” (1 Statute at L. 321. See also on this, 
Godson on Pat. 153, 4: 2 Hen. Bl. 489: Wood v. Underhill et al.5 
How. 1. Davoll et al. v.Brown, 1 Woodby & Min. 57. Pet.C. C. 301: 
Sullivan v. Redfield, Paine C. C. 441.) 

There are some further and laudable objects in having exactness to 
this extent, so as when the specification is presented, to enable the com- 
missioner of patents to judge correctly, whether the matter claimed is 
new or too broad. (3 Wheat. 454. 3 Brod. & Bing. 5. 1 Starkie N. P. 
192.) So, also, to enable courts, when it is contested afterwards before 
them, to form alike judgment. (1 Starkie N. P. 192.) And so, that the 
public, while the term continues, may be able to understand what the pa- 
tent is and refrain from its use, unless licensed. (Webster on Pat. 85, 11 
East, 105. 3 Merivale 161. 3 Wash. C. C. 453, in Evans v. Eaton. 
4 Wash. C. C. 9. Bovil v. Moore, Davies, Cas. 361. Lowell v. Lewis, 
1 Mason C. C. 182-9.) 

In the present instance, yielding to the force of such reasons in favor 
of a due and rational degree of certainty, in describing any improvements 
claimed as new, there still seems to us, though without the aid of ex- 
perts and machinists, no difficulty in ascertaining from the language 
used here, the new movement intended to be given to the steam engine, 
by substituting a continued rotary motion for a crank motion, and the 
new form of the spiral wheel, when the engine is used in vessels, by 
changing the form of the paddles and placing them near the ends of the 
arms ; nor the new connection of the power with the capstan of such 
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vessels, by inserting the upper end of the shaft into the capstan. It is 
obvious, also, that the inventor claims as his improvement, not the whole 
of the engine, nor the whole of the wheel, but both merely in the new 
and superior form which he particularly sets out. He, therefore, does 
not claim too much, which might be bad. (Hill v. Thompson et a.2 
J. Marsh. 435. 4 Wash. C.C. 68. Godson on Patents 189. Kay v. 
Marshall, 1 Mylne & Cr. 373. 1 Stor. R. 273. 2 Mason C. C, 112. 
4 Barn. & Ald. 541. Bovill v. Moore, 2 Marsh. Com. P. Rep. 211.) 

The novelty, in each, he describes clearly as he should ; and it is not 
necessary he should go further. (1 Stor. R. 286. Webster on Pat. 86, 
note. Mac Farlane v. Price, 1 Starkie 199 and King v. Cutler, 354. 
- 3 Car. & Paine 611. 2 Mason C. C.112. Kingsby § Pirsson on 
Pat. 61. Godson on Pat. 154. Isaacs v. Cooper et al.4 Wash. C. C. 259.) 

He need not describe particularly, and disclaim, all the old parts, (7 
Wheat. 435. Phil. on Pat. 270 and cases cited.) 

And the more especially, is that unnecesary, when such disclaimer is 
manifestly, in substance, the result of his claiming as new, only the 
portions which he does describe specially. 

All which is required on principle in order to be exact and not ambi- 
guous, thus becomes so. 

It is to be recollected, likewise, that the models and drawings were a 
part of this case below, and are proper to be resorted to for clearer infor- 
mation. (Harle v. Sawyer, 4 Mason C. C. 9.) With them and such 
explanatory testimony as experts and machinists could furnish, the 
court below were in acondition to understand better all the details, and 
to decide more correctly on the clearness of the description ; but from 
all we have seen on the record alone, we do not hesitate to concur in 
the views on this point as expressed in that court. 

In conclusion, on the other objections to the proof, as tothe drawings 
and to the charge below in relation to the effect of them and to the destruc- 
tion of them by fire, we likewise approve the directions given to the jury. 

The destruction by fire was no fault of the inventor; and his rights 
had all become previously perfected. This is too plain to need further 
illustration. We cannot consent to be over astute in sustaining objec- 
tions to patents. (4 East, 135. ° Crosby v. Beverly, 3 Car. & Paine, 
513, 4.) ‘The true rule of construction in respect to patents and specifi- 
cations, and the doings generally of inventiors, is to apply to them plain 
and ordinary principles, as we have endeavored to on this occasion and 
not in this most metaphysical branch of modern law—to yield to sub- 
tleties and technicalities—unsuited to the subject and not in keeping 
with the liberal spirit of the age, and likely to prove ruinous to a class 
of the community, so inconsiderate and unskilled in business as men of 
genius and inventors usually are. 

judeed the English letters patent themselves now, however different 
may have been once their form or the practice under them, declare that 
“ they are to be construed,” “in the most favorable and beneficial sense 
for the best advantage” of the patentee. (Godson on Pat. 24 p. app. 7. 
Kingsby & Pirsson on Patents, 35 p. See aiso on this rule, Grant v. 
Raymond 6 Peters, 218. Ames v. Howard 1 Sumner, 482-5. Wyeth 
v. Stone, 1 Story R. 273, 287. Blanchard v. Sprague, 2 Stor. R. 164. 
(2 Brockenboro C. ©. 303.) 2 Barn. & Ald. 345, in the King v. Wheeler. 
5 Howard 708, in Wilson v. Rousseau et al. 1 Crompt. Mees. & Bos. 
864. 676 in Russell v. Cowly.)—The judgment below is affirmed. 
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New-Dork Supreme Court. 
Before the Hon. JOHN W. EDMONDS, one of the Justices of the Supreme Court. 
[At Special Term, \st April, 1848.] 


In THE Matter oF THE Lasr WILL AND ConpiciLs or BENJAMIN 
RoMAINE, DECEASED. 


SOUNDNESS OF MIND—UNDUE INFLUENCE, 


THis was an appeal from the decision of the surrogate of the city and 
county of New-York. ‘The circumstances and facts of the case are 
fully stated in the opinion delivered by the surrogate, reported in Vol. 
A, New-York Leg. Observer, p. 411. 


Duer, Western and Dillon, appeared for the appellants. 
Ogden, Whiting and Romaine, for the respondents. 


Epmonps, J.—These codicils are impeached on the grounds of un- 
soundness of mind and undue influence. ‘The decree of the Surrogate, 
admitting the will to probate, omits all notice of the latter allegation, un- 
less it is intended to be included in the general language of the adjudi- 
cation, that the testator was of sound and disposing mind and memory. 
If the reasons of the Surrogate for his decision had been laid before me 
I could ascertain that; but as it is, 1 can only infer that a consideration 
so important as it seems to me, to the proper determination of the case, 
could not have been overlooked by him, although his final decree con- 
tains no mention of it. 

The allegation of-undue influence, seems to me to be the most impor- 
tant and controlling element in the case. Ihave not time to dwell fully, 
here, upon all the considerations that have suggested themselves to me 
on the careful examination I have given of this case, and I must there- 
fore content myself with a mere general statement of the reasons which 
produce my judgment. 

The testator died at an advanced age. In the vigor of life he had 
been a man of intellect, general information, energy and decision of 
character, abundantly capable of forming and executing a deliberate 
and just determination. 

All the testimony shows this, and if these codicils had been executed 
while he was in such a condition, the Surrogate’s conclusion would 
have beenright. But he died a very old man, and as I should gather, 
more from old age than any positive disease, and before his death, was 
reduced to a condition of entire physical and mental imbecility. 

If in that state he had executed a will, all would agree in holding it 
void. 

The progress of his mind in its downward course, from the condition 
of manly vigor and independence to its final overthrow, was gradual, 
spreading over a considerable period of time, and the question is, in 
what stage of this progress, these codicils were made, whether at a time 
when his mind was acting in its own behalf, or when it was readily re- 
ceiving direction as well as impression from those around him. 
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It seems to me to be an irresistible conclusion, from the testimony, that 
all his acts in regard to the ultimate disposition of his property, were, 
from the time he made his second codicil to his first will, in June 1842, 
to the date of his last codicil, in January, 1844, rather the result of other 
people’s will than his own. 

The codicil of June, 1842, was produced by the entreaties and influence 
of Mrs. Nichols, aided by some others of the family, against the positive 
determination of the testator ; and it was only after a very stormy meet- 
ing and when this old gentleman of four-score, was worn out, that he 
consented that she might have it as she pleased. 

In a few days, and in July, 1842, the whole of the past wills were de- 
stroyed and an entire new one made, under the influence of his son, and 
in consequence of his opposition to the codicil of June. 

In December, 1842, a codicil to this will was made, entirely at vari- 
ance with the principle of the codicil of June previous, inasmuch as it 
charged an advance to Nichols, to his wife’s share of the estate. 

This was brought about by the influence of Mr. Dillon, which was at 
that time so great over him, as to procure from him a paper promising 
equality as to the distribution of his estate. 

In January, 1843, another codicil was made, providing for the educa- 
tion and maintenance of two of his grandchildren, to the exclusion of 
some thirty others, this unquestionably under the influence of one of 
those grandchildren who lived with him, was in constant attendance 
on him, and it is agreed on all hands, obtained and, till his death, main- 
tained great influence over him. 

In August, 1843, followed another codicil, providing for the same 
branch of his family to the exclusion of others, and two more of a simi- 
Jar character in September, all under the influence of the same grandson, 
his nurse and his daughter, Mrs. Nichols, who, previous to the last of 
those codicils, which released her share from the charge of the $3500 
he had advanced to her, had returned from Europe. 

In January, 1844, within a few days of his death, another codicil was 
a under the same influence, aided by that of other members of his 

amily. 

So that from June, 1842, till his death in January, 1844, at the ad- 
vanced age of 83, during which time he made one will and nine codi- 
cils, he was palpably under the influence of others. Whether that 
was a just and proper influence, or of an undue character, depends upon 
the circumstances attending those acts and the condition of his mind 
at the time, 

In the first place it is to be observed, that each one of those acts was 
in favor of the person whose influence was brought to bear upon him ; 
and the last codicil, executed when on the verge of the grave, when he 
had to be fed like a child and obeyed the calls of nature unconsciously, 
was drawn by his grandson, for whose father’s benefit alone it operated. 

Again it is to be observed that all these acts are apparently capricious 
and without good reason, from the settled conclusions of his own mind 
when operating in due vigor. 

And again, that the influence to which he yielded himself was that 
of the person who happened to be immediately about him, confined to 
his relatives but enjoyed equally the domestics employed to attend him, 
** that one of them, who was proved to have been drunk in the house 
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and discharged from his service, had influence enough to procure from 
him a devise of his dwelling house; and another enough to get from 
him a deed to his grandson of some other property. 

A large number of witnesses speak to the soundness of the old man’s 
mind, such as his baker, his grocer, his milkman, his carpenter, his 
tenants and his ordinary acquaintances. But it is to be observed, that 
these were all mere casual visitors, who saw him only occasionally, and 
not in the ordinary condition of his mind. 

And it is well known that a mind breaking down under the influence 
of age has its intervals of brightness as well as weakness, and that an 
effort of the will is often sufficient to produce, for a brief space, the one 
and conceal the other. 

From the casual observer it would not be difficult to conceal the evi- 
dences of weakness, especially if the subject was surrounded by those 
who were careful to guard against his being seen, except at a propitious 
moment. Hence the general opinion of such witnesses, however 
strongly it may be expressed, cannot be of as much weight as the testi- 
mony of those who were constantly around him, especially when that 
testimony points to acts rather than deals in opinions, details circum- 
stances from which the court can form its own judgment, rather than 
repose on the judgment of others. 

Therefore, it is, that in my view, the evidence on the part of the con- 
testants far overbalances that offered by the propounders of this will, and 
that evidence details many circumstances which lead the mind at once 
to the conclusion that the mental powers of the testator were too much 
in ruins to enable him to have a will of his own. 

He had been very fond of writing—he entirely ceased the practice. 

He became forgetful of his friends, of his relatives, of passing events, 
of his own actions, of his own children. 

He drooled and slavered in the decrepitude of old age. 

He ceased attending to any business for nearly a year before he died. 

He was too helpless to dress or undress himself or obey the calls of 
nature. 

He cried easily and frequently, and from trifling causes. 

He was easily persuaded that the family of Mrs. Nichols would have 
to go to the poor-house, and that his other children did not care for him, 
and that all but her wished him dead. 

He repeatedly asked the same questions over and over again. 

He became stupefied and sleepy and had to be aroused. 

He became irritable. 

He would fall asleep in the midst of a conversation. 

He became unable to count or make change. 

, When feeding, cried like a child, because, as he said, he was fed too 
ast. 

He lost his way in the streets, 

Did not notice people in the room with him, or what was going on 
around him. 

He talked incoherently. 

And himself started no topic of conversation. 

When it is considered how wide a departure all this was, from the or- 
dinary condition of his mind when in a sound state, and that all those 
who were immediately around him and witnessing his behaviour at all 
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times, including Mrs. Nichols and her son, unite in declaring him child- 
ish and changed, I do not see how I can do otherwise than declare that 
these codicils, and especially the last one, ought not to be admitted to 
probate. 

The decree of the Surrogate must therefore be reversed. 





[General Term, May.| 
Present—Jupcres Epwarps, Hur.eut, Anp Paice. 
Judge Edwards said he was authorized by his colleagues of the last 
term to deliver decisions in the cases argued before them. 
The following decisions were then delivered. 
In Equity. 


Henry CorHEAL, IMPLEADED WITH Farmers’ LOAN AND T'RUST 
Company ads. THE Mecuanics’ Bank. 


On application for the surplus money on a mortgage sale, it appeared 
that the F. L. & 'T. Co. had a mortgage on 85 lots of land for $120,000, 
and had obtained besides, in another matter, a general decree against 
the mortgagee for $8000, which was duly docketed, and was a general 
lien againsthim. 'The Mechanics’ Bank and Cotheal had each a mort- 


. gage against the same person on other premises, from a sale of which 


the surplus in question arose, which Cotheal claimed under his mort- 
gage, and which the F. L. & T. Co. claimed under their general 
decree. 

The F. L. & T. Co. had taken from the mortgagor a deed of the 85 
lots in satisfaction of their mortgage thereon, and it was insisted for 
Cotheal that their mortgage on the 85 lots had been merged in the con- 
veyance to them of the equity of redemption, whereby these lots were 
subjected to the lien of their general decree and that they ought first to 
resort to those lots for satisfaction of their general decree, before resort- 
ing to a fund, on which alone Cotheal had any lien. 

The master reported that the.F. L. and 'T. Co. was entitled to the 
surplus, and the exceptions to his report came on to be argued before 
Edmonds, Justice, at the last November special term, who confirmed the 
master’s report. See 1 Barbour S. C. Reports, 275. And now, on are- 
hearing, it was held that the doctrine of merger is never regarded. with 
favor in a court of equity, and is never allowed there except for special 
reasons and to promote the intention of the parties, and therefore the 
mortgage on the 85 lots did not so merge in the conveyance thereof as 
to open those lots to the lien of the general decree. 

And it was also held that Cotheal could not set up usury in that mort- 
gage, that being a personal defence which cannot be set up by a stran- 
ger to the original transaction. It is confined to those persons alone 
who are found by the original contract to pay the sum borrowed. De- 
cree of the special term confirnred with costs. 
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Ransom Smita v. T'somas H. Youna. 


(Error to the New- York Superior Court.) 


In an action on a lost note, it was held that the plaintiff in the action 
need not be sworn to prove the Joss—it being competent and sufficient 
to prove it by a disinterested witness. Also that an action at law ona 
lost note can be brought only by the party to whom it belonged at the 
time of the loss, and whether the plaintiff below was such owner was 
a question of fact for the jury ; and that if there was any evidence in 
that respect an exception will not lie to the refusal of the Court to non- 
suit. Whether the plaintiff on the trial shall be nonsuited, is a matter 
entirely in the discretion of the judge presiding thereat, where there is 
any evidence on the point. Judgment affirmed. 


At Law. 


Lone Istanp Rartroap Co. v. FreEDERICK MARQUAND AND ORVILLE 
BIssELL. 


WHERE a company had entered upon and enjoyed premises pursuant 
to a lease purporting to be made by their agent, and had paid rent there- 
on, it was held that they were bound by such leases, and that the au- 
thority of the agent to contract for them could be proved as well by a 
subsequent ratification by the company, as by direct evidence of his ap- 
pointment, and that he was himself a competent witness to prove his 
authority, 

It was also held, where the case contained no stipulation as to when 
the rent was payable, that an agreement to pay quarterly would be in- 
ferred from the fact that the lessor had demanded it quarterly and the 
tenant had frequently so paid it. Judgment for the defendants on the 
case with double costs to Bissell. 


EuGcene Bocert v. SrepHEN BuRKHALTER. 


On a covenant not to erect a nuisance, the covenantee cannot recover 
more than nominal damages unless he avers special damages. Motion 
to set aside nonsuit denied with costs. 


In Equity. 
ABEL FITCH AND OTHERS V. STEPHEN WARRING AND OTHERS. 


A trustee having in violation of his trust assigned mortgages which 
belonged to the trust fund, an assignee, though bona fide and after sev- 
eral mesne assignments, obtained no title to them. Decree of Assistant 
Vice Chancellor directing them to be given up and cancelled, affirmed. 
Costs in equity being not a matter of right, but in the discretion of the 
court, decree as to costs also affirmed and no costs of the appeal allowed. 

(To be continued in our next.) 
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ENGLISH CASES. 
3n Chancery. 


Before Lord Chancellor COTTENHAM. 
Mortimer v. IreLtanp—July 29th, 1847. 
TRUSTEES—-EXECUTOR AND DEVISEE OF SURVIVING TRUSTEE. 


A.B., the survivor of a number of trustees, appointed C. D. his executor, and bequeathed to 
him all property vested in him, A. B., as trustee :—Held, that C. D. was not thereby consti- 
tuted a trustee in the place of A. B., no intention to that effect being apparent in the creation 
of the trust. 


Tis was an appeal from the decision of Wigram, V.C., and the point in 
question was, whether, under the following circumstances, the defendant, 
R. Ireland, was or was not a trustee of the will of Thomas Rythesea 
Mortimer. The testator, by his will, dated the 16th July, 1835, after giving 
certain pecuniary legacies, added : ‘“‘I giveto Mr. Thomas Griffiths, so- 
licitor of Cheltenham, the sum of 300/., and to Mr. Pruen, jun., his _part- 
ner, 1002., and Iconstitute and appoint these two gentlemen my executors 
and trustees.” ‘'T’. Griffiths and E. Pruen, the executors thus named,. 
both survived the testator. The former died on the 17th July, 1836, 
without having proved the will, or in any way acted in the trusts; E. 
Pruen alone proved the will, and acted. On the 3lst March, 1846, 
E. Pruen died, having by his will, dated the 11th December, 1841, ap- 
pointed H. Pruen and R. Ireland his executors, and having by acodicil, 
dated the 13th December, 1841, given.and bequeathed to R. Ireland all 
messuages, lands, tenements, and hereditaments, and all monies and se- 
curities for money vested in him as trustee or surviving trustee for any 
person or persons whomsoever, to hold to him, his heirs, executors, ad- 
ministrators, and assigns, upon and subject to the several trusts and 
equities affecting the same hereditaments respectively, on which the same 
were vested in him. Both executors proved the will. On the Ist Sep- 
tember, 1846, a bill was filed by the parties interested under the will of 
T. B. Mortimer, praying that it might be declared by the court, whether 
R. [reland, under and by virtue of the codicil of E. Pruen, had or had 
not been duly appointed a trustee of the trust monies and premises of T. 
B. Mortimer ; and that it might be referred to the Master to appoint a 
new trustee or new trustees of the said trust monies and premises, to act 
with or in the place or stead of R. Ireland; and that R. Ireland and H. 
Pruen might be ordered to pay, transfer, and deliver the trust monies and 
premiums, and the interest received thereon, and the securities for the 
same, to such new trustee or new trustees; and that, if necessary, R. 
Ireland and H. Pruen, and all other necessary parties, might be directed 
to join in such instrument or instruments as might be necessary for as- 
signing and releasing the trust monies and premises, and the securities 
for the same, to such new trustee or trustees upon the trusts of the will 
of the testator, Thomas Bythesea Mortimer. On the 27th May, 1847, 
the cause came on before the Vice Chancellor, when his Honor, without 
prejudice to any questions in the cause, referred it to the master to ap- 
prove of two new trustees, with liberty to R. Ireland to propose himself, 
VoL. vi. 22 
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reserving further directions and costs, and giving liberty to the parties to 
apply. From this decision the defendant, R. Ireland, now appealed to 
the Lord Chancellor. 


Elderton, for the defendant, R. Ireland, argued, that being the repre- 
sentative of the surviving trustee, and also the devisee of the trust pre- 
mises under his will, R. Ireland was duly constituted a trustee of the 
will of the original testator. He cited Titley v. Wolstenholme, (7 Beav. 
425,) and commented on Cooke v. Crawford, (13 Sim. 91.) 


Jackson, (who appeared for the plaintiffs,) was not called upon by the 
Lord Chancellor. 


Lorp CHANCELLOR.—The argument amounts to this, that the ex- 
ecutor of a trustee is of right a trustee. Whether the property is real or 
personal estate is no matter, for suppose a man appoints a trustee of real 
and personal estate simpliciter, adding nothing more, this cannot make 
his representative a trustee. The case before the Master of the Rolls was 
quite different, for there the court proceeded on the intention manifested, 
that the trust should be performed by the assigns of the survivor. The 
property may vest in the representative, but that is quite another ques- 
tion from his being trustee. The testator may select the heir to succeed 
to the trust, but he only can doso. Here there are two persons appointed 
trustees ; both die; thus there is no trustee, and it is for the court to ap- 
point new ones. ‘The testator having given no indication of intention, 
the court must refer it to the Master. The decree of the Vice Chancellor 
is right in its form. The appeal must be dismissed, with costs. 





Before Sir LAUNCELOT SHADWELL, Kn’t. Vice-Chancellor of England. 
Maririanp v. Backnouse.—WNov. 18, 1847. 


Where a young lady, a year and a half after coming of age, indorsed a promissory note, made 
by her late guardian, with whom she was still residing; the parties into whose hands the 
note had come, and who were, at the time of receiving it, aware of her situation, were re- 
strained from suing on the note. 


Tue bill in this case was filed 26th January, 1847, by Ellinor Jane 
Susan Maitland, to restrain Edward Backhouse, John Backhouse,_Wil- 
liam Backhouse, John Church Backhouse, Henry Bolekow and John 
Vaughan from suing the plaintiff in respect of a promissory note for 
5000/., indorsed by her. The bill stated to the effect, that the plaintiff, 
Miss Maitland, had been a ward of court, and entitled to a very large 
fortune: she had resided with her guardian, Donald Maclean, who was 
married to her aunt, till September, 1844, when she came of age; and 
that she had still continued to reside with him. In November, 1844, a 
sum amounting to 83,000/. had been transferred out of court to her. 
Donald Maclean soon afterwards opened an account in the London and 
Westminster Bank in her name; and she had, under the direction of 
Donald Maclean, signed checks on the bank. Messrs. Backhouse were 
bankers at Bishop’s Auckland, near which Donald Maclean resided and 
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Maclean kept an account with them. Bolekow and Vaughan were iron 
masters in the neighborhood. Messrs. Backhouse and Bolekow and 
Vaughan were well acquainted with the state of Maclean’s family, and 
under what circumstances Miss Maitland was residing with him. And 
Messrs. Backhouse knew that Maclean was in embarrassed circumstan- 
ces, and that his bills had been dishonoured. In pursuance of some ar- 
rangement between Bolekow & Vaughan, Maclean proposed to pro- , 
cure Miss Maitland to indorse a promissory note drawn by Maclean for 
the sum of 5000/., and to deliver the same to Bolekow & Vaughan. 
Maclean accordingly drew a note, promising to pay the plaintiff 50001., 
and Miss Maitland, on the 9th March, 1846, indorsed the note, as the 
bill alleged, knowing that Maclean was largely indebted to her, and 
supposing that her signature was required as a receipt or acknowledg- 
ment, and under the influence of Maclean. In the course of their busi- 
ness Bolekow & Vaughan paid the note into the bank of Messrs. Back- 
house. In June, 1846, Maclean became bankrupt; and an action had 
been commenced by Messrs. Backhouse, against the plaintiff, on the 
note, as the bill alleged for the benefit of Bolekow & Vaughan. The 
bill further charged various circumstances to show that Messrs. Back- 
house and Bolekow & Vaughan were aware of the relation of the plain- 
tiff with Maclean, and of the circumstances under which the note was 
given; and charged, that Messrs, Backhouse had not in fact discounted 
the note or given credit to Bolekow & Vaughan for the 50007. ‘The de- 
fendants, Messrs. Backhouse, by their answer stated, that Bolekow & 
Vaughan handed to them the promissory note, and that they discounted 
it, charging 86/. 6s. 1d. for interest. It seemed, however, from the ex- 
tract of their books, which was produced, that they had credited Bole- 
kow & Vaughan with the whole 50007. These defendants also stated, 
that when the note was brought to them by Bolekow & Vaughan, they 
inquired what was the age of the plaintiff, and what property she had, 
and denied that they were aware of any influence which Maclean had 
over the plaintiff. The plaintiff obtained an injunction to stay pro- 
ceedings at law, and the defendants having obtained an order to show 
cause why the injunction should not be dissolved, the plaintiff now 


showed cause. 


Bethell and Bazelgette, for the plaintiff. Maitland v. Irving, (10 


Jur. 1025.) 


Rolt and Cairns, for the defendants, Messrs. Backhouse.—T here is no 
evidence that no consideration was given. Maclean owed money to 
Miss Maitland, and might have given her this note, and she might have 
indorsed it over. How could we know any thing of the circumstances 
under which the note was given. In Archer v. Hudson, (7 Beav. 551,) 
the agent of the bank had arranged the whole plot. Is Miss Maitland 
never to be of age? and is she never to be able to enter into a contract 
with Maclean? ‘The defendants were simply bankers, and received 
this promissory note in the course of their business, making all usual 
inquiries ; and there is no evidence whatever of fraud. In Maitland v. 
Irving, (10 Jur. 1054,) it is clear, that there was not consideration : here, 
it is probable that there was consideration, 
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Vice CHanceLtor.—It appears to me that this is a case in which it 
is evidently necessary that there should be a further inquiry. This state 
of facts is quite undisputed. It came to the knowledge of Messrs. Back- 
house, that the young lady had been either a ward of Maclean’s, in the 
sense of his being the sole guardian or one of her guardians; that she 
lived with him ; that she had attained the age of twenty-one in Septem- 
ber, 1844; and it was within their knowledge, that, before the year 1846 , 
Maclean was in difficulties ; they knew it from transactions between them- 
selves and him. They had also, in a general way, information that the 
young lady was of- considerable fortune. Then it appears that there 
having been some transactions between them and Bolekow & Vaughan, 
and that Bolekow & Vaughan produced to them the promissory note in 
question, which is a note on the face of it purporting to be due from Do- 
nald Maclean, whereby he promised to pay, &c., 5000/. This note is 
brought to the bankers, and at that time the state of the account between 
them and Bolekow & Vaughan was such, that Bolekow & Vaughan 
were indebted to them in a large sum of money. They do not imme- 
diately discount it, but cause some inquiry to be made, and learn that she 
was of age, and had some property. ‘Then the operation takes place, 
which, in their answer, they describe as an operation of discount, in 
which the sum of 86/. was taken away for discount, and the remainder 
carried to their account. It is remarkable that there does not appear 
another like transaction of discount upon the face of the account. ‘The 
whole sum is carried to the credit of Bolekow & Vaughan, whereby 
the debt stated on a prior day is reduced exactly by the amount of the 
whole promissory note, without any deduction. It is made out, there- 
fore, that, upon the face of the whole account, asum was carried to the 
credit of Bolekow & Vaughan. Now, these defendants state themselves 
to be ignorant, if any consideration was given by Maclean to that young 
lady ; but I do not think that ignorance of consideration is a sufficient 
defence against the necessity for more inquiries; and it seems to me a 
most valuable part of the jurisdiction of this court, that the court can in- 
terfere in such cases. When gentlemen, such as Messrs. Backhouse, 
have this brought to their knowledge, that there is brought to them an 
engagement, such as this note—a promise to pay 5000/., indorsed by her, 
and bearing no other signature except that of Bolekow & Vaughan,— 
they knowing that she had but a little while before been under the 
charge of Maclean, living with his family, possessed of a large fortune, 
without any inquiry of the facts from the young lady herself, they con- 
tent themselves with making inquiries which led them to see that.she 
was solvent. Whether they saw that valuable consideration was given, 
is not even stated in the argument ; and I doubt whether they, having 
avowed total ignorance, would be at liberty to prove that there was ac- 
tually some consideration given at a former time. Then they have this 
case upon the face of it: it isa case of strong presumption ; and though 
the general law of this court is in favor of the easy trasmission of pro- 
perty by promissory note, yet I do not think there can be any doubt as 
to the jurisdiction of this court to make an inquiry, whether there has 
not been an undue exercise of influence over a person under protection. 
I do not wish to make any hard observations against Messrs. Backhouse 
for having framed their answer as they have, and then produced their 
account. It is the duty of the court, when an application is made, to 
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look into the answer, and it is absolutely necessary that the answer 
should appear upon the face of it, such as that you cannot reasonably 
withhold your belief. But if I contrast the body of the answer with the 
account, I have reason for withholding belief; and I pause before I give 
credit to the whole. My opinion is, that there never was a clearer 
case for inquiry than this ; and the injunction must be continued. 

















Court of Queen's Bench. 


Before the Right Honorable THOMAS LORD DENMAN, Chief Justice, and-the rest of 
the Judges. 


Doe d. Barstow v. Cox.—Nov. 15th, 1847. 


A mortgage-deed contained the following clause :— W. C. (the mortgagor) agrees to become 
tenant to R. B. (the mortgagee) of the premises hereby assigned, from henceforth, during the 
will and pleasure of R. B., at and after the rent of 24/. 10s., payable quarterly, on,” &c. “in 
every year :”’—Held, that the tenancy thereby created was a tenancy at will. 


EsectMent by the mortgagee against the mortgagor of leasehold pre- 
mises. On the trial, before Coltman, J., at the Surry Summer Assizes, 
it appeared that the lessors of the plaintiff were trustees of a building 
society, and that, on the 18th June, 1844, the defendant had mortgaged 
to them the premises sought to be recovered in this action. The deed 
contained the following clause :—“'The said William Cox doth hereby 
agree to become tenant to the said R. Barstow, &c., (the lessors of the 
plaintiff,) of the premises hereby assigned, from henceforth, during the 
will and pleasure of the said R. Barstow, &c., at and after the rent of 
241. 10s., payable quarterly, on the 18th September, the 18th December, 
the 18th March, and the 18th June, in every year.” ‘The deed contained 
no power of distress. Upon default in payment of rent, according to the 
rules of the society, the lessors of the plaintiff, in January, 1846, dis- 
trained for four quarters’ rent, and in May, 1847, gave the defendant 
notice to quit in a week. It was objected, that the defendant was a yearly 
tenant, and not tenant at will, and, therefore, had not received due notice 
to quit. The learned judge overruled the objection, and a verdict was 
given for the lessors of the plaintiff, leave being reserved to enter a 
nonsuit. 


Lush, now moved accordingly.—The yearly rent makes it a yearly 
tenancy. [Coleridge, J. This is very different from a tenancy so long 
as both parties please.] The inclination of the courts has been in favor 
of tenancies from year to year, and against tenancies at will; so that 
where the relation of Jandlord and tenant is created in general terms, 
such tenancy shall be from year to year. 


Lorp Denman, C. J.—The courts are desirous to presume a tenancy 
from year to year where the parties have left the extent of the interest as 
to time in doubt; but here the parties have expressed their intention by 
the words, “ during the will and pleasure of the said R. Barstow.” 


CoLERIDGE, J.—Mr. Lush has referred to one maxim of law, but 
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there is another applicable here, namely, that an instrument is to be con- 
strued according to the intention of the parties. There can be no doubt 
that this was intended by the parties to be a tenancy at will. The ar- 
gument for the defendant can only be rested upon the latter words of 
the clause; but they admit of a reasonable interpretation, that, if the 
tenancy continues, the rent shall be payable quarterly. 


Wiaeutman, J.—This is a tenancy at will, the tenant paying rent at 
the rate of so much a year. 


Erte, J.—The intention of the parties is clearly expressed to be a 


tenancy at will. 
Rule Refused. 


PEMBERTON, clerk, v. Coius, clerk.— May 8th, 1847. 


The first count of a declaration for slander stated that plaintiff was a clergyman of the 
United Church of England and Ireland, and vicar of W:, and that defendant spoke of and 
concerning the plaintiff, in his said profession of a clergyman, and relating to himself, defen- 
dant, the following words:—* The day I came into residence, Dr. P. sent for me. I went 
and dined with him, and the wine must have been drugged, for I took but two glasses, and 
was quite stupified. While in this condition, Dr. P. put a bill into my hands, and requested 
me to sign it, as a security for the payment of 1301. per annum, for reading for me at the new 
church. The bill, I think, was drawn for 25001., but, having been stupified with the wine, I 
do not rightly remember.” And the following words:— You cannot suppose that I can 
visit a man who so cheated me at my first coming.” ‘The second count stated that defen- 
dant spoke of and concerning plaintiff, in his said profession, the following words :—* Dr. 
P. placed before me a bill. Isigned. I do not know for what amount it was, whether for 
20001. or 30001., for I was completely pigeoned by Dr. P. ;” thereby meaning that plaintiff 
had obtained the bill by fraud :—Held, that the imputation conveyed by the words in the first 
count reflected on plaintiff in his professional character, but the imputation conveyed by the 
words of the second count did not so reflect ; and the damages having been taken on the two 
counts jointly, a venire de novo was awarded. 


Case ror SLanpER.—The declaration stated, that, before and at the 
time of, &c., the plaintiff had been and was a clergyman of the United 
Church of England and Ireland, as by law established, in holy orders, 
and then was the vicar of the vicarage of Wandsworth, in the diocese 
of Winchester, in England. That the plaintlff had always conducted 
himself in his said function and character of a clergyman, with piety, 
honesty, and morality. ‘That the defendant then, was also a clergyman 
of the said United Church of England and Ireland, yet the defendant, 
well knowing the premises, but contriving and maliciously intending to 
injure the plaintiff, and also the character of the plaintiff, and to degrade 
him in his said character of a clergyman, hertofore, and after the passing 
of a certain statute made and passed in the fourth year of the reign of 
our sovereign lady the queen, intituled “an act for the better enforcing 
church discipline,” to wit, on the 1st day of December, A. D. 1844, ina 
certain discourse which the defendant then had with one George Wil- 
liam Cockerell, and divers other good and worthy subjects of this realm 
of and concerning the plaintiff, and of and concerning him in his said 
profession of a clergyman, and relating to himself, the defendant, in the 
presence and hearing of the said George William Cockerell, falsely and 
maliciously spoke and published of and concerning the said plaintiff, 
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the several false, scandalous, malicious, and defamatory words follow- 
ing, of and concerning the plaintiff, and of and concerning him in his 
said profession of a clergyman of the said united church, and relating 
to himself, the said defendant, that is to say, ““ The very day I (meaning 
the defendant) came into residence, Dr. Pemberton (meaning the plain- 
tiff) sent for me (meaning the defendant ;) I (meaning the defendant) 
went and dined with him (meaning the plaintiff,) and the wine must 
have been drugged, for I (meaning the defendant) took but two glasses 
and was quite stupified ; while in this condition, Dr. Pemberton (mean- 
ing the plaintiff ) put a bill into my hands and requested me (meaning 
the defendant) to sign it, saying, ‘Colls (thereby meaning the ‘defen- 
dant) just put your name to this ; I wish to have it as a security for the 
payment of 130/. per annum for reading for you at the new church.’ 1 
(meaning the defendant) answered. ‘ Well, give me a pen, and I willsign 
it, but I thought I had sufficiently satisfied you’ (meaning the plaintiff. ) 
Immediately I (meaning the defendant) had signed it, Dr. Pemberton 
(meaning the plaintiff ) snatched it up, and walked to the fire in order 
to dry the signature, and laughing, said, ‘This will be quite safe. I 
(meaning the plaintiff) will take care of this.’ The bill, I (meaning the 
defendant) think, was drawn for 2500/., but having been stupified with 
the wine, I (meaning the defendant) do not rightly remember.” And in 
another part of the same discourse which the defendant then had with 
the said G. W. Cockerell, of and concerning the plaintiff, the defendant 
in the presence and hearing of the said G. W. Cockerell, falsely and ma- 
liciously spoke and published of and concerning the plaintiff the other 
false, scandalous, malicious, and defamatory words following, of and 
concerning the plaintiff, and of and concerning him in his said profession 
of a clergyman as aforesaid, and of and relating to himself, the defen- 
dant, that is to say, “ You cannot suppose that I (meaning the defen- 
dant) can visit a man (meaning the plaintiff) who so cheated me (mean- 
ing the defendant) at my first coming,” thereby meaning that the plain- 
tiff had fraudulently obtained the said bill, hereinbefore mentioned, from 
the defendant, whilst the defendant was stupified with drugged wine. 
And the plaintiff further says, that afterwards, and after the passing of 
the said statute hereinbefore mentioned, to wit, on the day and year 
aforesaid, the defendant further contriving and maliciously intending to 
injure the plaintiff, and to degrade him in his said character of a clergy- 
man, in a certain other discourse which the defendant then had with a 
certain other person, to wit, one Charles Hayden, and divers other good 
and worthy subjects of this realm of and concerning the plaintiff, and 
of and concerning him in his said profession of a clergyman of the said 
united church, and relating to himself the defendant, in the presence and 
hearing of the said Charles Hayden, and in the presence and hearing of 
the said other good and worthy subjects of this realm, falsely and ma- 
liciously spoke and published of and concerning the plaintiff, and of and 
concerning him in his said profession, the several false, scandalous, ma- 
licious, and defamatory words following, of and concerning the plaintiff, 
and of and concerning him in his said profession of a clergyman as 
aforesaid, and relating to himself, the defendant, that is to say, “ Dr. 
Pemberton (meaning the plaintiff) placed before me (meaning the defen- 
daut) a bill. I (meaning the defendant) signed. I (meaning the defen- 
dant) do not know for what amount it was, whether for 2000/. or 30001, 
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for I (meaning the defendant) was completely pigeoned by Dr. Pember- 
ton,” (meaning the plaintiff;) thereby meaning that the plaintiff had ob- 
tained the said bill from the defendant by fraud ; by means of which 
said premises the plaintiff has been and is greatly injured in his 
said character and profession of a clergyman, &c., stating special da- 
mage to the plaintiff in his profession. Pleas : first, not guilty; secondly, 
that the special damage in the declaration mentioned did not occur by 
reason of the premises therein mentioned. Issues thereon. On the trial 
before Lord Denman, C. J., at the Surrey Spring Assizes, in 1846, a ver- 
dict was given for the plaintiff; damages 300/. In the following Easter 
Term, a rule nisi was obtained for arresting the judgment, or fora new 
trial, on the ground that part of the special damage was a diminution in 
the amount of the Easter offerings. In Easter Term, 


Montagu, Chumbers and Peacock, showed cause.—Both the counts 
are good, excluding the allegation of special damage: they charge what 
amounts to cheating, which is indictable at common law. (Hawk. P. 
C., b. 1, c. 71, s. 1,) or at least an offence for which the plaintiff would 
be liable to suspension or deprivation. (Parerg. Jur. Can. Angl. 208, 
238.) ‘The words are actionable, being spoken of the plaintiff, with re- 
ference to him as vicar of Wandsworth. In 1 Stark. on Slander, p. 135, 
it is said, ‘‘ Where the office, profession, or employment of the plaintiff 
requires great talent and high mental attainments, general words impu- 
ting want of ability are actionable, without express reference to his par- 
ticular character, for they necessarily include an ability to discharge the 
duties of such a situation.” It is actionable to say of a clergyman that 
he is immoral, as much as it is actionable to say of a trader that he is 
insolvent. [Patteson, J. Imputing insolvency toa trader necessarily re- 
fers to his conduct in his trade; but it has been held not actionable to 
call a tradesman a cheat generally, and yet honesty is necessary to a 
tradesman as well as to a clergyman.] An action lies for saying of a 
physician, “he is no scholar.” (Cowdry v. Highley, Cro. Car. 270.) 
So, for saying of a surveyor of lauds, “ he is a cosening, shifting, cheat- 
ing knave,” for such words touch him in his profession. (Blunden v. 
Eustace, Cro. Jac. 504.) So, for saying of a bishop, “he is a wicked 
man ;” (Scroggs, J., in Lord Townsend v. Dr. Hughes, 2 Mod. 150, 
160 ;) of a justice of the peace and deputy lieutenant, ‘‘ he is a Jacobite, 
and for bringing in the Prince of Wales and popery to destroy our 
nation.” (How v. Perrin, 2 Salk. 694; Holt, 652.) In Com. Dig., 
“ Action upon the case for Defamation,” (D. 24,) it is said to be action- 
able “to say of an attorney he hath the falling sickness; for that disables 
him in his profession.” (Citing 1 Roll. 55, 1. 35.) 


Shee, Sergt., and Bovill, contra.—First, the dictum in Hawk. P. C. 
b. 1,c. 71, s. 1, has been overruled. (2 East, P.C. 818; 3 Burn’s Just., 
tit. “ Cheat,” 127; Savile v. Jardine, 2 H. Black. 532.) The distinc- 
tion now established is between a cheat which affects the public, and 
one which affects an individual. An action or indictment will not lie 
for cheating unless a conspiracy is involved. (R.v. Haynes,4 M. & 
8.215; Rex v. Pywell, 1 Stark.402; Rex v. Wheatley, 2 Burr. 1125.) 
In 2 Russ. on Crimes, 282, 3d edit., cheats and frauds, punishable at 
common law, are defined as “the fraudulent obtaining the property of 
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another by any deceitful or illegal practice or taken short of felony which 
affects or may affect the public.” Secondly, there is nothing to show 
that the words were spoken of the plaintiff in reference to his office 
or character of clergyman, which is essential to make them actionable. 
(Ayre v. Craven, 2 Adol. & Ell. 2; Lumby v. Allday, 1 C. & J. 301, 
305.) [Patteson, J.—The words are alleged to have been spoken with 
reference to a transaction between the plaintiff and defendant as clergy- 
men.| There is no introductory averment that there was any transac- 
tion between the plaintiff and the defendant as clergymen : an innuendo 
will not extend the natural meaning of the words. Angle v. Alexander, 
7 Bing. 119; Goldstein v. Foss, 6 B. & C. 154; S.C. in error, 4 Bing. 
489; Day v. Robinson, 1 Adol. & Ell. 554; Gompertz v. Levy, 9 
Adoll. & Ell. 282.) Further, an imputation of an offence of ecclesias- 
tical cognisafice, is not actionable per se. (Parrat v. Carpenter, Cro. 
Eliz. 502.) In 1 Stark. on Slander, p. 24, it is said, “It seems to be 
clearly established that words imputing an offence merely spiritual, are 
not in themselves actionable ; and the reason assigned for this is, that 
the person slandered may, for such words, institute a suit in the spiritual 
court ; and that if an action were to be entertained in a temporal court, 
the party would be twice punished for the same words.” [He also cited 
Evans v. Gwyn, (5 Q. B. Rep. 844; 8 Jur. 643).] This is clearly not 
an offence within the Church Discipline Act, (3 & 4 Vict. c. 86.) There 
is no authority for such an imputation being actionable, except the dic- 
tum of Seroggs, J., in Lord Townsend v. Dr. Hughes, (2 Mod. 160.) 
Cur. adv. vult. 


Lorp Denman, C. J., now delivered the judgment of the court.— 
Without entering into a lengthened examination of the decisions on the 
questions raised, we think it enough to say that the imputation cast on 
the plaintiff by the words set forth in the first count, appear to us to re- 
flect on the plaintiff in his professional character ; and that’cast on him 
in the second count does not so effect him within the meaning of the 
cases. 

The consequence is, as the damages were taken on the two jointly, 
that a venire de novo must be awarded, that the damages may be assessed 
on the good count only.— Venire de novo awarded. 





CoLLett v. CurLinc—12th June, 1847. 


Plaintiff agreed to let to, and defendant agreed to take the second floor in a house, to hold from 
25th March, 1844, for atwelvemonth certain, and thence for the continuance of the term of 
plaintiff’s interest in the premises, until determined by asix month’s notice from defendant, 
expiring at any quarter of a year, at the rent of 120]. a year:—Held, that after the expiration 
of the first twelvemonth, the rent continued to be paid yearly. 


AssumpsirT for use and occupation. Plea, non-assumpsit. The action 
was commenged on 3Uth January, 1846; the particulars stated that the 
action was brought to recover 30/., being one quarter’s rent due on the 
25th December, 1845. On the trial before Wightman, J., at the Mid- 
dlesex sittings after Trinity Term, the following-agreement was put in 
evidence :— 

“‘ Miss Mary Jane Collett this day agrees to let to, and Mr. John Cur- 

VoL. vi. 23 
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ling agrees to take the second floor in the house No. 4, Waterloo-place, 
Pall Mall, with the right of entry and exit atall times thereto. 'To hold 
from the 25th day of March, 1844, for a twelvemonth certain, and 
thence for the continuance of the term of Miss Collett’s interest in the 
said premises, so fong as it shall continue, until determined by a six 
months’ notice from the said John Curling, expiring at any quarter of a 
year, at the rent of 120/. a year, free from all rates and taxes, which are 
not to be borne by the said John Curling ; the above sum of 120J. a year 
to include attendance on and attention to the premises so let to the said 
John Curling, and the cleaning of the same, lighting fires, &c.; and at 
the door thereof Mr. Curling to have the right of placing his name and 
addition within and without the said house No. 4, and also of placing a 
letter box on either the outer or inner door of the lobby or otherwise, as 
he may think best: Mr. Curling to be at liberty to alter and enclose the 
stairs leading from the second landing up stairs. 
(Signed) “Mary Jane CoLierr. 
* Dated 29th March, 1844. “J, Curtine.” 


The tenancy was still continuing. It was objected, that by the in- 
strument the rent was payable yearly, and not quarterly. A verdict was 
given for the plaintiff, leave being reserved to the defendant to move to 
enter a nonsuit or verdict for the defendant. In the following term a 
rule nisi accordingly was obtained, against which in this term, 


Sir John Jervis, A.G., and Welsby, now showed cause.—The twelve 
months certain having elapsed before any part of the rent became due 
for which the action was brought, the subsequent tenancy is for an un- 
defined term, for the time during which Miss Collett’s interest may con- 
tinue. ‘The contract must speak for itself at the time it was made. The 
words ‘‘at the rent of 120/.” are the measure of the rent: they do not 
mean that the rent is reserved, payable yearly. If the rent is not due 
till the end of the year, the defendant might, by giving notice to quit at 
the end of the third quarter, occupy for three quarters without paying 
any rent. In an action of assumpsit for use and occupation, a rent which 
accrues de die in diem may be recovered. (Packer v. Gibbins, 1G. & 
D. 10; 1 Q. B. Rep. 421; 5 Jur. 1036.) 


Watson, contra.—The demise is in the first instance for one whole 
year. If rentis reserved generally upon a term, it is payable at the end 
of theterm. Turner v. Aliday, Tyr. & Gr.c.819. In Packer v: Gib- 
bins, (1G. & D. 10; 1 Q. B. Rep. 421; 5 Jur. 1036), an action was 
maintained pro rata for a broken quarter, both parties agreeing that the 
defendant’s liability ceased after the fire. So here, if the tenancy was 
determined by a notice to quit at the end of a third quarter. An action 
for use and occupation would lie to recover pro rata for a broken year, 
though the rent was reserved payable yearly. [ Coleridge, J.—I suppose 
Miss Collett’s interest determined at the end of a quarter uot cotermi- 
nious with the end of a year, that definition of the tenancy would not 
arise from the act of the defendant.] And it may be that an action for 
use and occupation would lie. [Coleridge, J—Though dated on the 
‘oy March, the commencement of the holding is put back to a quarter- 

ay. 
Cur. adv. vult. 
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Lorp Denman, C. J., now delivered the judgment of the court.—In 
this case the question was, whether the rent was payable quarterly or 
yearly, the agreement for the rent of 1201. a year would — payable 
yearly, unless the stipulation for determining the tenancy by a six 
months’ notice, expiring at any quarter of a year, raises a presumption 
that it should be payable quarterly. We cannot infer any such intention 
from that stipulation, nor do we find any authority for such a construc- 
tion, consequently the plaintiff’s claim fails. 

Rule absolute. 


Horner v. Dennam—July 7, 1847. 


Assumpsit. Second count for use and occupation for 20/. Third count on an account stated. 
Pleas: first, as to all except 12/. non assumpsit ; second, as to 11/., parcel of 12I.; in bar 
of further maintenance, that defendant after writ and before declaration paid, and that 
plaintiff received that sum of 111. in satisfaction thereof, and of all causes of action in re- 
spect thereof; third, payment of 1/., residue into court. Replication, as to first plea, joins 
issue ; as to second plea, traverses the payment and receipt ; and, as to third plea, takes the 
11. out of court. 

The evidence showed, as to the first plea, that defendant at the commencement of the action 
was not indebted beyond the 12/. for the cause of action declared on; as to the second plea, 
that, after the writ had been issued, but before defendant or plaintiff was aware of it, and 
before declaration, defendant paid and plaintiff received the 11/. mentioned in the plea:— 
Held, that plaintiff was not entitled to any damages ; that it was not necessary that the plea or 
evidence should show that the 11/. was received in satisfaction of the costs of the writ ; and 
that defendant, after payment of 11/., being at liberty to pay a furthersum of money into 
court, and succeeding on the plea of payment, was entitled to the general costs of the action. 


Rute calling upon the plaintiff to show cause why an order made by 
Maule, J., on the trial of this cause at the last Spring assizes for Here- 
fordshire, to enter a verdict for the plaintiff for 1s. damages, should not 
be rescinded. The circumstances under which the order was made are 
fully stated in the judgment of the court. In Easter Term, 


Talfourd, Sergt., and H. S. Keating, showed cause. 


Cook, contra, - is 
ur. adv. vult. 


Lorp Denman, C. J., now delivered the judgment of the court.—In 
this case the first count has been disposed of in favor of the defendant. 
The question upon the second and third counts is, whether the plaintiff 
is entitled to any damages. The learned judge ordered an entry of 1s. 
damages, and gave the defendant leave to apply for arule to rescind that 
order, and that rule we are now to decide. 

The second count is in assumpsit for use and occupation for 207. The 
third count is on an account stated, and is in effect included in the 
second count. 

The pleas are! first, as to all except 12/., omitting fractions, non- 
assumpsit ; second, as to 11/., parcel of 12/., in bar of further mainten- 
ance, that defendant after writ and before declaration paid, and that the 
plaintiff received that sum of 11/. in satisfaction thereof, and of all 
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causes of action in respect thereof; third, payment of 1/. residue into 
Court. 

The replication, as to the first plea, joins issue ; as to the second plea, 
traverses the payment and receipt ; and, as to the third plea, takes the 
11. out of court. 

The evidence showed as to the first plea, that the defendant at the 
commencement of the action was not indebted beyond the sum of 121. 
for the cause of action declared on. As to the second, that after the 
writ had been issued, but before the defendant or the plaintiff were 
aware of it and before declaration, the defendant paid, and the plaintiff 
received, the sum of 11/. mentioned in the plea. The plaintiff admitted 
that if the writ had not been issued, this payment and receipt would 
have proved the common plea of payment in bar of the action as to that 
amount; but contended that it would not prove this plea in bar of the 
further maintenance of the action, because at the time it was received the 
plaintiff had become entitled to the costs of the writ, and that the plain- 
tiff did not receive it in satisfaction of the costs, as he did not know that 
he was so entitled, and upon this ground, we understand the learned 
judge directed the entry of 1s. for the plaintiff. But it appears to us, 
that upon these pleadings and facts, the defendant was entitled to suc- 
ceed on both issues, and that the plaintiff was not entitled to any dama- 
ges. As the plaintiff failed to establish a right to more than the sum 
admitted, the verdict on the first issue raising this question should be 
reversed and entered for the defendant. 

The second plea raises the question, whether 11/. had been paid and 
received in satisfaction of so much of the cause of action as amounted to 
11/., and the evidence shows that it was so, and entitles the defendant 
to a verdict thereon. Thereappears no reason for requiring that the plea 
should state, or the evidence show, that this sum was received in satis- 
faction of any costs, for the costs of the writ which were all the costs 
incurred when this payment was made, are offered to the plaintiff by the 
third plea. If the defendant had paid no money to the plaintiff, he 
clearly might have paid 12. into court in bar of the further maintenance 
of the action as to that sum, and if the plaintiff chose to admit that no 
more was due, he might take it and the costs of the action; but if he 
chose to claim more, the costs of the action would abide the result of 
such claim. By paying part to the plaintiff after the writ issued, we 
think the defendant was not in a worse situation than if he had paid 
nothing ; that he was not obliged to pay the 111. twice over ; but wasat 
liberty to say that his liability had not exceeded 12J., that 112. had been 
discharged by payment, and that the remaining 11., with the costs of the 
writ and action, were at the option of the plaintiff, if he gave up any 
further claim. If the plaintiff had given up any further claim, he woud 
have the costs of the writ only once, and if he made a further claim, the 
entire costs of the writ were to depend on that claim, in the ordinary 
way ; then, as the defendant has succeeded in respect of that claim, he is 
entitled to the general costs of the action. 

The rule, therefore, must be made absolute for entering the verdict on 
the general issue for the defendant, and for striking out the damages, and 
for delivering the postea to the defendant. 

Rule absolute, accordingly. 























THE NEW-YORK LEGAL OBSERVER. 181 


Bail Court.—Ex parte Preston. 
Bail Court, 
Before Mr. JUSTICE PATTESON. 


Ex Parte Preston.—Ath and 22d Nov. 1847. 








An application of a parent residing in India was made to the court of Queen’s Bench. The 
court refused to grant a habeas corpus for the removal of the child from the custody of 
persons here, to whose care it had for a long time been committed, the child having 
been sent to this country to be educated under the superintendence of a relative, who, 
dying, appointed by will three persons as guardians of the child, and their custody of 
the child having been acquiesced in by the parent. 


Tis was an application for a habeas corpus, to bring up the body of 
Edmund Preston, an infant. Itappeared that Edmund Preston, whose mo- 
ther had since intermarried with her present husband, Mr. Temple, had 
been sent from India to Europe, and consigned to the care of his grandmo- 
ther for the purpose of education, and he remained with her until her death. 
At his grandmother’s death she left a certain sum of money for the edu- 
cation of Mrs. T’emple’s two children by her former husband, Edmund 
being one, and appointed by her will two gentlemen, whom she request- 
ed to act as guardians, and to superintend their education. Edmund 
Preston, having during his grandmother’s life-time been placed under 
the care of some gentleman in Germany, was, at her death, brought 
over by these guardians to England, and placed in a school near Re- 
gents’ Park. Mrs. Temple feeling dissatisfied with the method adopted 
by the guardians, sent over a power of attorney from India, signed by 
herself and present husband, authorizing some person therein named to 
demand the custody of the child from the guardians under whose con- 
trol he had been left by his grandmother. On demand, the guardians 
refused to deliver the child over ; upon which 


Bramwell, obtained a rule nisi. 


Bovill, showed cause. 


Parreson, J.—I was very much struck at the nature of the applica- 
tion when I granted the rule nisi; because a difficulty occurred to me, 
how such an application could be supported by a person residing out of 
the jurisdiction of the court. In the correspondence that took place be- 
tween the mother and the gentleman whom the grandmuviher appointed 
to have the custody of the infant, subsequent to her death, Mrs. T’em- 
ple appears to have assented to, rather than dissented from, the child re- 
maining in their custody ; until, being dissatisfied with the allowance 
made to her for the support of the other child, she, with her present 
husband, sends over a power of attorney here to demand the custody of 
the child, and to apply to the court of chancery to make them wards of 
chancery, in order to have the property secured to them. ‘There is no 
complaint made by the mother, nor can I collect from the affidavits what 
motive she has (unless it be a pecuniary one) for taking away the child 
from the custody of those gentlemen under whom he has been placed ; 
nor have I any statement before me, from which I can ascertain her real 
motives for applying.’ I find no authority for such an application by a 
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party who does not reside in England. There is one case similar, that 
of Lyons v. Blenkin, (Jacob’s Rep. 245,) a decision of Lord Eldon, 
which is an authority to show that I should not be justified in taking 
the child from the custody of a person in whose care the mother has so 
long acquiesced, no maltreatment being alleged. Under the particular 
circumstances of this case I think I have no authority to grant the rule.” 
Rule discharged. 





Court of Exchequer. 


Before the Right Honorable Sir FREDERICK POLLOCK, Lord Chief Baron, and the rest 
of the Barons. 


Bennet v. Butw.—7th December, 1847. 


REPLICATION DE INJURIA SUA PROPRIA, &c. 


The replication de injuria sua propria, &c., may be pleaded to a plea which admits a contract 
in fact, either express or implied, and seeks to avoid it on the ground either of fraud or ille- 
gality inthe parties to it—overruling the dicta to a contrary effect in Parker v. Riley, (3 
Mee. & W. 230 ;) Humphreys v. O’ Connell, (7 Mee. & W.370,) &c. 

In an action of assumpsit for work and labor and commission in respect thereof: the defend- 
ant pleaded that the work was done by the plaintiff within the city of London as a broker, 
and that the commission was commission claimed by him as such; and that the plaintiff 
was not a licensed broker as required by the statutes, &c. ‘The plaintiff having replied 
de injuria &c.:—Held good on special demurrer. 


AssumpsitT for work and labor done by the plaintiff for the defendant 
at his request, and for commission and reward then due and of right 
payable by the defendant to the plaintiff in respect of the same. Plea, 
“The defendant says that the work done by the plaintiff was done by 
him within the city of London as a broker, and that such work consisted 
in the making and entering into of certain bargains and contracts‘which 
were then and there made and entered into by the plaintiff as a broker 
for the defendant, to wit, certain bargains and contracts for the sale of 
certain shares of the defendant in the Law Fire Insurance Company, 
which shares were then and there bargained and contracted to be sold 
by the plaintiff as a broker for the defendant ; and that the commission 
was commission claimed by the plaintiff as a broker, for and in respect 
of the making and entering into of such bargains and contracts as such 
broker as aforesaid ; and the defendant says that the plaintiff was not 
at the time or times of doing such work or of making and entering into 
of such bargains and contracts, or any of them or any part thereof, a 
broker licensed, authorized, empowered or admitted to act or practise 
as a broker in the premises or any of them, by the warden of the city 
of London, or by the Court of Mayor and Aldermen of the city of Lon- 
don, or by any or either of them, or by any other lawful authority 
whatsoever, in pursuance of the statutes in such case made and pro- 
vided, &c. :” concluding with a verification. Replication, that the de- 
fendant of his own wrong and without the cause by him in his plea 
alleged broke his said promise, in manner and form, &c. To this repli- 
cation the defendant demurred specially ; and the plaintiff joined in 
demurrer. 
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Stammers, in support of the demurrer.—The replication “de injuria 
sua propria, &c.,” is a form of pleading not allowable in this case, In 
actions ex contractu,,that replication is permitted only where the plea 
admitting the contract declared on, shows some excuse for its non-per- 
formance ; not where the plea amounts to a denial of that contract : 
(Crowgate’s Case, 8 Co. 67a; 2 W. Saund. 295, n. (d), 6th ed.) 
[| Parke, B.—The question is, can you reply de injuria to a plea setting 
up illegality between the parties in the transaction on which the decla- 
ration is framed. In Parker v. Riley, (3 M. & W.230,) we expressed 
a doubt whether that replication were good to such a plea, but it was 
unnecessary to decide the point in that case as the objection was not 
taken by special demurrer. In Humphreys v. O’ Connell, (7 Mee. & W. 
370,) also we expressed a similar doubt—where fraud was set up as the 
excuse for not paying a bill of exchange im an action between the origi- 
nal parties to the bill. Those doubts have, however, been since overruled 
by the Court of Common Pleas.] Where the declaration is founded on 
an implied contract, a plea showing that in consequence of the illegality 
of the conduct of the parties the law would not imply a contract in such 
a case, is a plea in denial or avoidance of the contract; for where there 
is no promise there can be no excuse for non-performance of a promise. 
Now the declaration in this case is for work done by the plaintiff as a 
broker in London, and if, as alleged in the plea, he was not licensed in 
the manner pointed out by the statutes the law will imply no promise 
to pay him for his labor. Neither can the opposite side get rid of this 
difficulty by relying on an express promise, for the declaration shows 
facts from whence a promise would be implied by law; and it isa 
principle that the act of the law is stronger than the act of man, so 
that where a party takes both, by act of law and act of man, the act 
of the law shall prevail and the act of man is void: Haynsworth v. 
Pretty, Cro. Eliz. 833: Reading v. Royston, 1 Salk. 242; 1 W. 
Saund. 264 a. n. (a); Id. 264 b. n.{e). In Simons v. Lloyd, (7 Q. 
B. Rep. 402,) where in answer to an action for work and labor the 
defendant pleaded that the work was done by the plaintiff as an at- 
torney since the 6 and 7 Vict. c. 73, and that no signed bill had 
been delivered according to the statute, a replication de injuria was 
held bad. [Platt, B.—In Cope v. Rowlands, (2 Mee. & W. 149,) the 
plaintiff replied de injurid to a plea like the present.] Yes; but the 
question as to his right to do so was not raised in that case. 


Atherton, contra.—This declaration is, no doubt, framed on an im- 
plied promise; but the later cases on this subject show that the re- 
plication de injuria is alike applicable when the promise declared on is 
an express or an implied one, and the plea shows an excuse for non- 
performance. First, there is the case of Isaac v. Farrar, (1 Mee. & W. 
65,) which was an action of assumpsit by the indorsee against the ma- 
ker of a promissory note ; the defendant having pleaded a long plea to 
the effect that the plaintiff was not a bona fide holder for value, he replied 
de injuria and the court held the replication good. In the case of Hum- 
phreys v. O’ Connell also, the indorsee sued the acceptor of a bill of ex- 
change, to which the defendant pleaded that it was accepted for a gaming 
debt and that the plaintiff had notice thereof before indorsement to him. 
The plaintiff having replied de injuria, the replication was held good 
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on special demurrer ; and Parke, B., there refers to Noel v. Rich, (2 C. 
M. & R. 360,) as a case where the court held such a replication good, 
although the plea sought to avoid the contract on the ground of fraud. 
One of the most important cases on this subject however, is that of 
Scott v. Chappelow, (4 Man. & Gr. 336.) That was an action by the 
drawer against the acceptor of two bills of exchange: to which the de- 
fendant pleaded an illegal company had been formed, and that he had 
accepted bills in furtherance of the purposes of the company ; that the 
plaintiff having become the indorsee and holder of two of them, it was 
agreed between him and the company that the bills should be renewed ; 
in pursuance of which agreement the company accepted the bills sued 
on, the defendant being then a member of the company; and upon 
no other consideration ; concluding with an averment of notice by the 
plaintiff of all the matters set forth in the plea. The plaintiff having 
replied de injuria to this plea, the court held it good on special de- 
murrer. Coltman, J., in delivering his judgment, says, “no case has 
been cited to establish that where a plea shows that the contract de- 
clared upon is void by law, de injuria is an improper replication. 
There are some dicta indeed which appear to raise a doubt whether 
that replication is proper in such a case; but there does not appear 
to be any decision on the subject.” 'That was followed by the case 
of Cowper v. Garbett, (13 Mee. & W. 33,) in this court, where the 
Lord Chief Baron, in delivering the judgment of the court, says, “ we 
all concur in thinking that the judgment of the Queen’s Bench in 
Purchell v. Salter, upon this point (viz., the use of the replication 
de injuria) was correct and that the reasons given at length, by Lord 
Denman, are quite satisfactory. It was argued ia that case, in the 
court of error, and also before us, that in debt on simple contract, or in 
indebitatus assumpsit, there can never be a plea in excuse for the breach 
—that the action lies only where there is a complete debt; that there 
the debt is immediately payable, and the breach is surplusage ; and that 
any allegation showing that the debt is not due, amounts to a denial of 
the debt itself. But we think that this argument is not well founded. In 
such actions there are pleas in excuse, as distinguished from pleas in 
discharge : pleas which confess a prima facie contract in fact, but avoid 
all liability upon such contract by some other matter; as for instance, 
fraud, or illegality of consideration, or that the note sued upon was made 
by way of accommodation. The plea of nun quam indebitatus in debt 
has the same operation as non-assumpsit, and denies only the contract in 
fact, or the matters of fact from which it is implied by iaw.” [Aldergon, 
B.—lIn that case this court cited with approbation the observations of 
my brother Coltman in Scott v. Chappelow.| 'The recent case of Langs- 
dale v. Clark, (16 Law Journ. Exch., 246,) seems conclusive on the ques- 
tion. There this court held that de injuria might be replied to a plea that 
the sum claimed by the plaintiff was for spirituous liquors supplied in 
violation of the Tippling act, (24 Geo. II., c. 40, s. 12.) In Cope v. Row- 
lands also, which bas been referred to by the bench, this replication was 
pleaded without objection ; aud Garten v. Robinson, (2 Dowl. N.S. 
41), although not in point, has a bearing on the subject. As to Simons 
v. Lloyd, which is relied on by the other side, the court there expressly 
found their judgment on this, that although the plea admitted a breach 
of promise, it offered no excuse for it and ouly suggested an impediment 
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to bring the action. [Alderson, B.—It was as if the plaintiff had re- 
leased the defendant. An attorney may set off the amount of a bill 
which has not been delivered in the manner pointed out by the statute.] 


Stammers, in reply.—With the exception of Langsdale v. Clarke 
and Garten v. Robinson, all the cases cited by the other side were 
cases of bills of exchange, in which there was an express promise on the 
face of the instrument. Now Garten v. Robinson is irrelevant to the 
question before the court, and Langsdale v. Clarke probably turned 
on the terms of the Tippling Act. The dicta, in Parker v. Riley and 
Humphreys v. O’ Connell, are in our favor ; as also in the case of Solly 
v. Neish, (4 Dowl. 248.) That was an action for goods sold and deli- 
vered, to which the defendant pleaded a plea which the court held bad 
as amounting to the general issue; but the replication to which of de 
injuria they considered bad also. Lord Abinger, in delivering the judg- 
ment of the court, says, “'The replication appears to be bad for two 
reasons ; first, the plea does not contain matter of excuse, but a denial 
of the promise; and it cannot put the matter of the plea in issue, for it 
denies only the cause of the breach of promise. The plea however does 
not admit and excuse a breach of promise, but it denies that any pro- 
mise at all was made to the plaintiff.” [Alderson, B—You must not 
rely too much on those earlier cases ; for the courts have been gradually 
becoming more liberal in allowing the use of the ¢raverse de injuria. 
When the new rules of special pleading were introduced there was con- 
siderable difficulty in ascertaining their effect ; sothat anew system has 
been gradually forming.] Still the decisions of the courts must be based 
on the ancient principles of law and pleading. 


Parxke, B.—I am of opinion that this replication is good, and that 
our judgment ought to be for the plaintiff. ‘The earlier cases on this 
point, before we became more familiar with the new mode of pleading in as- 
sumpsit introduced by the new rules, gave rise to some doubt whether 
the replication de injuria could be allowed under circumstances like the 
present ; consistently with the rule laid down in Crogate’s case, that it 
is not applicable to a plea which, instead of confessing a contract with 
the plaintiff and showing matter of excuse for not performing it, goes 
to avoid the contract itself. In the case of Humphreys v. O'Connell I 
threw out a doubt whether a plea showing fraud between the parties to 
a contract could be traversed by the general replication of de injuria ; 
and that doubt was concurred in by the court in the case of Parker v. 
Riley. Iconsider that subsequent cases have put an end to the doubt ; 
especially that of Scott v. Chappelow, which wasfollowed by Langdale 
v. Clarke in this court. 'Those cases I consider to have now settled the 
law, thus, that inasmuch as in actions of assumpsit, the plea of non assump- 
sit denies only the promise—the express promise,if the promise sued on be 
an express one, or if an impled one then of the facts from which a promise 
might beimplied—thata plea which admits a contractin fact,eitherexpress 
or implied, and seeks to avoid it by fraud or illegality in the parties to it, is 
a plea of excuse for non-performance of the express contract or of the con- 
tract to be implied from the facts. Consequently, whenever the contract or 
the facts from whence a contract might be implied, is founded in fraud or 
illegality, a plea may be pleaded alleging that as a defence, and that plea 
| be answered by the replication de injurid. Such I conceive to be the 
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rule of pleading on the authority of the more recent cases, and conse- 
quently that the present replication is a goodone. In the caseof Simons v. 
Lloyd, which has been relied on by the defendant’s counsel, the plea 
clearly contained no excuse for non-performance of the contract sued 
on, for the delivery of his bill is made a condition precedent by statute, 
to an attorney suing on it, the not having done which is an impedi- 
ment to the commencement of the action, which must be removed be- 
fore it can be brought. I concur with the court there that such 
a plea as the non-delivery of an attorney’s bill in compliance with 
the statute, is not the proper subject of a traverse de injuria ; for it ad- 
mits a contract between the plaintiff and defendant, and only shows that 
the plaintiff is not at liberty to commence an action on it until a certain 
impediment isremoved. As to the earlier cases on this subject, after 
what I have said it will not be necessary to remark on them; except 
that of Solly v. Neish, which may be supposed to militate against what 
now seems to be the doctrine of the courts on this point. It does not, 
however, do so in reality ; for what the court said in that case was, that 
the replication there was in answer to a plea which was not a plea of 
excuse for non-performance ; for although the money mentioned in the 
declaration had been received by the defendant, the facts in the plea 
went to show that there was no implied contract at all between him 
and the plaintiff; as the money never had been received by him to the 
use of the plaintiff, but of some one else. With reference to that state 
of facts, the court said the plea showed no excuse for non-performance 
of the contract, but was a denial of a promise: and, consequently, ac- 
cording to the rule in Crogate’s case, that the replication de injuria 
was not allowable. WSolly v. Neish does not therefore militate agaist 
the authority of the more recent cases. 


A.verson, B.—I am of the same opinion. The use of this form of 
replication follows from the restriction which the new system of plead- 
ing has put on the plea of non-assumpsit. Formerly non-assumpsit de- 
nied not only the fact of the promise declared on, but also its valid 
operation, viz. that it was a binding promise. But the modern rules of 
pleading have restrained that plea to a denial of the promise, that is to 
say, of the express promise, or of the circumstances from which the law 
would raise the implied one, as the case may be. The moment that 
is so established, when a defendant pleads that the contract sued on 
was founded in fraud or illegality, then that fraud or illegality is an 
excuse for non-ferformance of the contract; and if so you may_reply 
de injuria in answer to the excuse set up for that non-performance. 


Rotre & Pxatr, B. B., concurring.—Judgment for the plaintiff. 





Evans v. Powis,—Dec. 9th, 1847. 


ACCORD AND SATISFACTION—COMPOSITION WITH CREDITORS— 
AMENDMENT AT NISI.PRIUS, 


A declaration in debt contained two counts,—the first was by the drawer against the acceptor 
of a bill of exchange for 30/.; the second, on asimilar bill between the same parties for 411. 
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16s.4d. The defendant pleaded as to 13/. 3s. 2d., parcel of the first count, and to all the 
second count, that he being indebted to the plaintiff in respect to the causes of action in the 
first and second counts mentioned, and to one E. B. in certain other large sums of money, 
and unable to pay them their debts in full, agreed with them to pay to the plaintiff 11/. 16s. 
10d., in part of the debts in the first and second counts mentioned, and to pay to them 10s. 
in the pound as a composition, in full satisfaction and discharge of the residue of the plain- 
tiff’s debt and of the debt of E. B., by certain payments at certain times mentioned in the 
plea: concluding with an averment of readiness and willingness to pay, with a tender of the 
amount of the composition, and a subsequent payment of it into court :—Held, that this plea 
was bad, and even after verdict, for not stating that the payments were made at the times 
provided for by the accord ; or at least a tender made of them. 

Semble, per curiam, that if the plea had been that a new mutual agreement between the 
plaintiff, the defendant, and E. B., binding on each at the time when it was made, was given 
as a substitution for, or in satisfaction of, the debt due from the defendant to the plaintiff, it 
would have been good; and in that case it would be a question for a jury to decide whether 
the plaintiff agreed to accept the agreement itself, not the performance of it as a satisfaction 
for his debt. 

A judge at nisi prius ought not to amend a plea so as to make it demurrable. 


Dest. ‘The first count was by the drawers against the acceptor of a 
bill of exchange for 30/., and the second, between the same parties, for 
one of 41/1. 16s. 4d. Issue having been joined on the traverse of a plea 
of accord and satisfaction, the case was tried before Parke, B., when the 
defendant, finding himself unable to prove his plea, obtained from the 
judge leave to amend it, and got a verdict. A rule had since been 
granted for a new trial on the ground that the amended plea was de- 
murrable and an amendment allowing a demurrable plea ought not to 
have been made. The amended plea was as follows: “ And for a plea 
as to the supposed causes of action in the first count mentioned, so far 
as the same relate to the sum of 13/. 3s. 2d., parcel of the said sum of 
30/. in the said first count mentioned, and as to the supposed causes of 
action in the second count of the said declaration mentioned ; the de- 
fendant saith that after the accruing of the said supposed causes of action 
in the introductory part of this plea mentioned, and before the com- 
mencement of this suit, to wit, on the 6th April, 1847, the defendant was 
in bad and embarrassed circumstances and indebted to the plaintiffs in 
respect to the causes of action in the first and second counts mentioned, 
and to a certain other person, to wit, one Edwin Bliss, in a certain other 
large sum of money, and was unable to pay the plaintiffs and the said 
Edwin Bliss respectively their debts aforesaid in full; whereof they 
then had notice ; and thereupon, to wit, on the day and year aforesaid, 
the defendant then offered and agreed with the plaintiffs and the said 
Edwin Bliss to pay to the plaintiffs 112. 16s. 10d., in part of the said 
debts in the first and second counts mentioned, and to pay to the plaintiffs 
and the said Edwin Bliss, and the plaintiffs and the said Edwin Bliss 
then mutually agreed with each other and with the defendant, that the 
defendant should pay to them and they should accept of him 10s. in the 
pound, as a composition upon and in full satisfaction and discharge of 
the residue of the plaintiffs said debt, and on the debt of the said Ed- 
win Bliss at the times and in the manner following, that is to say, 5/. on 
the Ist April, 5/. on the Ist May, 7/. 10s. on the 1st June, 10/. on the 
Ist July, 107. on the 1st August, 7/. 10s. on the Ist September, 5/.on the 
1st October, and 5l. on the Lst day of each succeeding month until the 
whole should be paid. And the defendant further saith, that the com- 
position or sum of 10s. in the pound on the said sum of 541. 10s. 2d. 
amounts to a large sum of money, to wit, to the sum of 271. 9s. 7d., and 











188 THE NEW-YORK LEGAL OBSERVER. 


Court of Exchequer.—Evans v. Powis. 








that he the defendant at the time of making the said agreement in this 
plea mentioned, was and always from thence hitherto hath been and still 
is ready and willing to pay to the plaintiffs the said composition on the 
said sum of 54/7. 19s. 2d. And the defendant further saith, that after 
the making of the said agreement and before the commencement of this 
suit,to wit, on the 6th April, 1847, he the defendant.was ready and wil- 
ling and then tendered and offered to pay to the plaintiffs the said sum 
of 271. 9s. 7d., being the composition of 10s. in the pound on the said 
sum of 54/. 19s, 2d. to receive which of the defendant the plaintiffs then 
wholly refused ; and the defendant now brings here into court the said 
sum of 27]. 9s. 7d., ready to be paid to the plaintiffs if they will accept 
the same.” Verification. 


Bramwell, showed cause. It must be conceded that this amendment 
ought not to have been allowed if its effects were to render the plea bad. 
But the amended plea is good, at least after verdict. [Parke, B.—The 
question comes to this: could this plea be supported on a motion for 
judgment non obstante veredicto?| A mere agreement by a creditor to 
take less than his debt is not indeed binding, (Cumber v. Wane, 1 Str. 
426); but that principle does not apply where several creditors agree 
with the debtor that they will each relinquish a portion of their respec- 
tive claims. The other side will probably argue that where by the terms 
of composition a debt is to be paid by instalments, the original debt re- 
vives if the instalments are not paid, and consequently that this plea is 
bad for not stating a payment of the instalments as agreed on. But al- 
though in certain cases the non-payment of instalments will in fact remit 
the creditor to his original rights, it has never been held that such a con- 
sequence follows from it as matter of law. It would be very inconvenient 
if the non-payment of an instalment to one out of a number of credi- 
tors, or a payment of one being behind by a single day would vitiate and 
put an end to a composition. 


J. Brown, in support of the rule:—A plea in bar to an action for a 
liquidated debt, that the plaintiff and another creditor agreed to accept a 
composition of so much in the pound, is not good unless it allege per- 
formance of the accord. Composition agreements are valid because sev- 
eral creditors join in them and each has the undertaking of the rest as 
a consideration for his agreement to forego a portion of his claim: (1 
_ Smith L. C. 150; Reay v. Whyte, 3 Tyr. 596.) Still that portion is 
only abandoned on condition of the debtor’s performing his agreement, so 
that if it is not performed the creditors original right of action is revived 
for the whole: (Thomas v. Courtnay, 1. B. & A. 1.; Lynn v. Bruce, 
2H. Black. 317 ; Reeves v. Hearne, 1 Mee. & W. 323; F'orsyth’s Com- 
position with Creditors, 24; Roslin v. Muggeridge, 16 Mee. & W. 181; 
ex parte Bateson, 1 Mont., D. & De G. 289.) Neither need there be 
any express stipulation in the agreement for this purpose; for it is an 
implied condition ; and no particular words are required to make a con- 
dition; (1 Chit. P. L. 322; Com. Dig., “Condition,” A. 2.) A compo- 
sition deed in such a case, is like a bill of exchange which while it is 
running suspends a remedy without barring a right. All the precedents 
contain an averment of performance by the debtor of the terms of his 
composition ; neither is there any precedent to be found of an action by 
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a creditor for unpaid instalments. It is true that where a composition is 
by deed a clause is usually inserted that the original debt shall revive if 
the conditions which it imposes are not complied with ; but there are two 
reasons for that; first, that the simple contract would otherwise be 
merged in the specialty ; and secondly, that such deeds generally con- 
tain a release to the debtor. Here the agreement was not under seal. 
As to the suggestion about inconvenience, the answer is that it is obvi- 
ously the interest of the debtor to pay the composition and so get rid of 
the entire debt as soon as possible. 
Cur. adv. vult. 


Park, B., delivered the judgment of the court.—In this case, there 
was a special plea of accord and satisfaction to a part of the first count 
and to the second. On the trial the plea was not proved, and the plain- 
tiff was entitled to a verdict, but on the application of the defendant’s 
counsel I permitted an amendment, the plea as amended was proved, 
and the question is whether I was right in permitting the amendment. 

It was admitted on both sides, and very properly admitted, that if the 
amendment made the plea demurrable I ought not to have made it; and 
for this reason, that as the plea stood the plaintiff would have succeed- 
ed, and had the costs of the pleading and proof of that issue; but when 
amended he could not demur to the plea, and on the issue, which he 
was bound to take, the plea would be proved, and he would be driven 
to a motion for judgment non obstante veredicto, which when obtained 
would have left him without the costs of that issue. We agree that no 
amendment ought to be allowed, which would make a bad plea; and 
put the plaintiff in this disadvantageous condition. 

The question then is whether the plea as amended, was demurrable, 
and we are all of opinion that it was. 

There cannot be a good accord and satisfaction of the whole of a 
liquidated debt, as this is, by payment of part, unless there be a good 
consideration for giving up the remainder; consequently, when the 
plea is that a less sum was given in satisfaction for a greater, such a 
consideration must be averred. 

In this case, the consideration for relinquishing the residue, and re- 
ceiving 10s. in the pound in full, is the binding engagement of another 
creditor, to receive his debt in the same way; both creditors having 
had a right to be paid in full, and each a chance of being paid more 
than the others if he pressed the debtor, each mutually agrees with the 
other to forego that right and chance, and be content with less: and the 
engagement of one creditor to take a smaller sum is the consideration 
for the engagement of the other to dothe same. ‘There is, therefore, on 
the face of the plea, a good consideration for the plaintiff’s abandoning 
a part, and taking the remainder,—in that respect the plea is good ; but 
the accord as to the remainder is, that the satisfaction shall be by certain 
payments at certain times, and unless these payments are made at these 
precise times, the satisfaction is not made in the manner provided for 
by the accord. The plea does not state that the payments were so 
made, and therefore is bad. 

If the plea had been that a mutual agreement between the plaintiff 
and defendant and the other creditors, binding on each at the time when 
it was made, was given as a substitution for, or satisfaction of, the debt 
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due from the defendant to the plaintiff, we think such a plea would 
have been good on the authority of Com. Dig. “ Accord,” B. 4, Case v. 
Barber, (T. Raym. 450, T. Jones, 158,) Good v. Cheesman, (2 B. & 
Ad. 328,) and other authorities referred to in a note of the late Mr. 
Smith in the 1st volume of Leading Cases, 150, this not being a mere 
accord between the same parties with mutual promises, but a new 
agreement with new consideration pleaded. If so, the question would 
have been for the jury to decide whether the plaintiff agreed to accept 
the agreement itself, not the performunce of it as a satisfaction for his 
debt, so that if it was not performed, his only remedy would be by an 
action for the breach of it and not a right to recur to the original debt. 
Whether such a plea would have been proved is very doubtful. 

But this plea is not so framed—it is a plea of accord not to take the 
new agreement, but the payment of 10s. in the pound on the balance 
at the stipulated times, in satisfaction ; and satisfaction should have 
been averred by payments agreed upon by the accord, or at least a ten- 
der of such payments should have been alleged. ‘This not having been 
done, this plea is bad, and consequently I ought not to have made the 
amendment. ‘Therefore this rule must be made absolute. 

Rule absolute. 














Court of Admiralty. 
Before the Right Honorable Sir STEPHEN LUSHINGTON. 


Tue Test.—16th April, 1847. 


COLLISION.—DEPARTURE FROM RULES OF NAVIGATION. 


In cases of collision, it is no defence to a vessel clearly in the wrong, that the other vessel 
might, by departing from the ordinary rules of navigation, have avoided the collision, but 
the whole damage will fall upon the vessel which did not adopt the measures proper for 
her in the particular circumstances. 


Tus was a case of collision, which took place off the coast of York- 
shire early in the morning of the 20th November, 1846, between two 
colliers laden and bound from the north ; both were close hauled. The 
Mayflower being on the starboard, and the ‘I'est on the larboard tack. 
The Mayflower, within a few minutes of the collision, went down in 
deep water with all her crew, and the case on her behalf depended mpon 
the statements, and was supported by the evidence of two of the crew 
of the Test, who deposed, that when the Mayflower was first seen from 
the deck of the Test, she was distant about a quarter of a mile; that 
one of the deponents suggested to the mate who had the watch the ex- 
pediency of wearing the Test as she would not be able to go to wind- 
ward of the Mayflower, but that the mate, thinking he could pass to 
windward, did not alter the ship’s course till just before the collision, 
when the helm was put down. The case on the part of the Test was 
that she was a very difficult and slow vessel to wear, and could not 
have done so in time to avoid the collision; that her helm was put 
down as the only available means she had, and that, if a good look-out 
had been kept on board the Mayflower, she might, by the slightest 
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alteration of her course have gone clear. At the time of the collision 
the Test was in stays, and the bow of the Mayflower struck against the 
side of the stern of the Test, the effect of the blow being, as deposed, to 
cut quite through the sides of the Mayflower; it was alleged, on the 
part of the Test, that one man only was seen on the deck of the May- 
flower. 


Addams and Robinson, for the Mayflower, relied upon the rule, re- 
quiring a ship on the larboard tack to give way. [They cited The 
Anne and Mary, (2 W. Rob. 195,) and The Traveller, (Id. 197.) 


Bayford and Deane, for the Test.—Whether the Test could have 
avoided the collision by wearing, and whether in the circumstances she 
could wear, are points on which the evidence is contradictory, and as 
they are of a technical and practical kind, the Trinity Masters will de- 
cide them according to their own experience, judging from all the facts 
of the case. But it is submitted, that the case of the Mayflower is not 
made out, for itis stated that she had but one man on her deck, and if 
a proper look out had been kept, it is not to be conceived that this 
collision would have happened, so easily might those on board that 
vessel have avoided it. And this brings in a very important question 
in this case, whether the Mayflower was justified in holding on her 
course, without the slightest deviation when she saw, or might have 
seen, that The Test could not or would not, alter her course. In run- 
ning-down cases on land, it is not enough to be on the right side of the 
road. Of the sea, as of the road, the law recognises no inflexible rule, 
the neglect of which by one party will dispense with the exercise of or- 
dinary care and caution in the other. ‘Two things must concur to sup- 
port this action—a collision by the fault of the defendant, and no want 
of ordinary care to avoid it on the part of the plaintiff. (Abb. on Shipp. 
208, 6th. ed.) This appears to have been the principle on which this 
court acted in The Seringapatam, (10 Jur. 1064,8.C. 5 Leg. Obs. 319,) 
but not on this point. ‘There, the Seringapatam being close hauled, 
was on the starboard tack, and the Harriet, the other vessel, was on the 
larboard tack. The latter vessel endeavored to keep close to the wind, 
and made no attempt to give way; the former put her helm down to 
port immediately before the collision. These questions were put by the 
court to the Trinity Masters :—First, was the Harriet right in keeping 
as close to the wind as possible? Secondly, was the Seringapatam right 
in putting her helm to port? Thirdly, if so, did she adopt that mea- 
sure in due time. And the answers were :—First, that the Harriet was 
wrong; secondly, that the Seringapatam was right; thirdly that the 
Seringapatam did not port her helm in due time. Consequently, the 
Seringapatam was held partly to blame, upon the principle, it is submit- 
ted, that she ought to have proved she kept a proper look-out, and should 


have ported her helm, without relying upon the Harriet’s doing what 
was right on her part. 











Dr. LusHINGTON, after stating the facts left it to the Trinity Mas- 
ters to form their opinion whether The Test was able or not to wear or 
stay in time to avoid the collision ; it being clearly the rule, that it was 
her duty to give way, if she had the power so todo. [He then con- 
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tinued.] An argument, however, has been raised, that, even if The 
Test was in fault, The Mayflower was also to blame, because she might 
have avoided the collision, and that it is a principle of law that the 
strict rules of navigation are not to be adhered to, but an accident 
avoided if possible. This is a doctrine which must be very carefully 
watched: I do not mean to say that any vessel is justified in coming 
into collision with another, if she can avoid it, because common sense 
and regard to property and life establish it as a universal principle that 
you must not wilfully come into collision with other vessels. But it 
would be a very dangerous doctrine to hold without evidence, that 
The Mayflower, whose duty it was to keep her course, ought to have 
deviated fromm that rule and given way, there being no circumstances 
established by evidence to show that she ought so tohave done. I can- 
not conceive any thing more likely to lead to mischievous consequences, 
than that a vessel, whose duty it might be to keep her course, should an- 
ticipate that another vessel would not give way, and so give way her- 
self. The consequence would be, that there would be no certainty ; 
whereas the doctrine which I have upheld, supported by your authority, 
is, that in cases of this description you ought always to follow the gene- 
ral rule. The certainty which results from an adherence to general 
rules is, in my opinion, absolutely essential to the safety of navigation. 
I think I am bound to tell you my opinion. I see no excuse on the part 
of The Test, and no reason to impute any blame to the Mayflower. 

The Trinity Masters having given their opinion that the Test might 
} worn in time to avoid the collision, the court pronounced for the 

allage. 








PRACTICAL POINT. 
EMBEZZLEMENT. 


Ir a person whose duty it is to receive money for his employer, receive 
money and render a true account of all money he has received, he is not 
guilty of embezzlement if he absconds and does not pay over the money ; 
but if he had received the money, and had rendered an account in 
which it was omitted, this would be evidence to show that he had em- 
bezzled the amount. The collector of a water company, as was his 
practice, gave the prisoner, who was the turncock, three receipts for 
water rents, desiring him to receive the amounts. On a subsequtut 
day, the collector asked the prisoner if he had received the amounts, 
when he said that he had, and would pay them over on the following 
Monday; instead of which he absconded. Held, no embezzlement, 
Reg v. Creed, 1 C. & K. 63. 





TO CORRESPONDENTS. 


The case referred to by M. in our next. 








